Chapter 1
Constitutional Concerns in Family Law
A. Introduction
There is no national family code; the law of domestic relations is within the province of the
states. Each state has its own laws governing marriage, divorce, the parent-child relationship, and
all the other subjects encountered in a family law course and in a family law practice. These laws
differ greatly from state to state. Some states recognize common law marriage, most do not.
Some states recognize putative spouses, some do not. Alimony and child support provisions vary
widely from state to state. Even when a state’s law is based upon a uniform act, the individual
state has usually “tweaked” it somehow. Given this wide variance, how does the United States
Supreme Court become involved in cases dealing with marriage, parental rights, parental duties,
child support, child custody, grandparents’ rights, and adoption — all subjects addressed by the
Texas Family Code and also by the laws of the other 49 states? Answer—when the laws of those
states or opinions rendered by the courts of those states impinge upon certain basic constitutional
rights!
In the study and practice of family law, one must never lose sight of the fact that the family —
husbands, wives, mothers, fathers, children, and, at times, more distant relations — all have
constitutionally protected rights and privileges. Likewise, the constitution can sometimes impose
certain restraints upon these very individuals.
Often times one becomes so focused upon state law, statutory and common, in familial
situations that the constitutional ramifications are overlooked. The first chapter of this text
provides a constitutional backdrop for the Texas statutes and cases presented in later chapters; it
does not and could not encompass all of the Supreme Court opinions which impact the practice of
family law. Indeed, such a presentation would be a 3 hour course unto itself. This chapter is
included to alert the student to the existence of constitutional issues within the family law context
and with the hope that constitutional concerns will not be overlooked now or in future practice.
As noted in the Preface, of great interest are the “same sex” marriage cases that were recently
decided by the United States Supreme Court, those being: Obergefell v. Hodges, 135 S.Ct. 2584
(2015); United States v. Windsor, 133 S.Ct. 2675 (2013); and Hollingsworth v. Perry, 135 S.Ct
1521 (2013). The Obergefell opinion, for the most part, has established that there is a right for
those of the same sex to marry and a duty for all states to recognize those marriages.
Accordingly, the Obergefell opinion has been added to this chapter, albeit in edited form; Windsor
and Hollingsworth will be mentioned in notes and discussed in class. The United States Supreme
Court also recently decided an adoption case of note which clarified the priority usually given to
Native Americans under the Indian Child Welfare Act, Adoptive Couple v. Baby Girl, 133 S.Ct.
2552; this case will be included in Chapter 9 which encompasses adoptions.
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B. What is a Family?
MOORE
v.
CITY OF EAST CLEVELAND
431 U.S. 494
(1977)
POWELL, JUSTICE.
East Cleveland’s housing ordinance, like many throughout the country, limits occupancy of a
dwelling unit to members of a single family. Section 1351.02.1 But the ordinance contains an
unusual and complicated definitional section that recognizes as a “family” only a few categories
of related individuals, § 1341.08.2 Because her family, living together in her home, fits none of
those categories, appellant stands convicted of a criminal offense. The question in this case is
whether the ordinance violates the Due Process Clause of the Fourteenth Amendment.
Appellant, Mrs. Inez Moore, lives in her East Cleveland home together with her son, Dale
Moore Sr., and her two grandsons, Dale, Jr., and John Moore, Jr. The two boys are first cousins
rather than brothers; we are told that John came to live with his grandmother and with the elder
and younger Dale Moores after his mother’s death.4
In early 1973, Mrs. Moore received a notice of violation from the city, stating that John was
an “illegal occupant” and directing her to comply with the ordinance. When she failed to remove
him from her home, the city filed a criminal charge. Mrs. Moore moved to dismiss, claiming that
the ordinance was constitutionally invalid on its face. Her motion was overruled, and upon
1

All citations by section number refer to the Housing Code of the city of East Cleveland, Ohio.
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Section 1341.08 (1966) provides:
“Family” means a number of individuals related to the nominal head of the household or to the spouse of the
nominal head of the household living as a single housekeeping unit in a single dwelling unit, but limited to
the following:
(a) Husband or wife of the nominal head of the household.
(b) Unmarried children of the nominal head of the household or of the spouse of the nominal head of
the household, provided, however, that such unmarried children have no children residing with them.
(c) Father or mother of the nominal head of the household or of the spouse of the nominal head of the
household.
(d) Notwithstanding the provisions of subsection (b) hereof, a family may include not more than one
dependent married or unmarried child of the nominal head of the household or of the spouse of the nominal
head of the household and the spouse and dependent children of such dependent child. For the purpose of
this subsection, a dependent person is one who has more than fifty percent of his total support furnished for
him by the nominal head of the household and the spouse of the nominal head of the household.
(e) A family may consist of one individual.

4

Brief for Appellant 4, 25. John’s father, John Moore, Sr., has apparently been living with the family at least
since the time of trial. Whether he was living there when the citation was issued is in dispute. Under the
ordinance his presence too probably would be a violation. But we take the case as the city has framed it. The
citation that led to prosecution recited only that John Moore, Jr., was in the home in violation of the ordinance.
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conviction she was sentenced to five days in jail and a $25 fine. The Ohio Court of Appeals
affirmed after giving full consideration to her constitutional claims,5 and the Ohio Supreme Court
denied review. We noted probable jurisdiction of her appeal, 425 U.S. 949, 96 S.Ct. 1723, 48
L.Ed.2d 193 (1976).
II
The city argues that our decision in Village of Belle Terre v. Boraas, 416 U.S. 1, 94 S.Ct.
1536, 39 L.Ed.2d 797 (1974), requires us to sustain the ordinance attacked here. Belle Terre, like
East Cleveland, imposed limits on the types of groups that could occupy a single dwelling unit.
Applying the constitutional standard announced in this Court’s leading land-use case, Euclid v.
Ambler Realty Co., 272 U.S. 365, 47 S.Ct. 114, 71 L.Ed. 303 (1926),6 we sustained the Belle
Terre ordinance on the ground that it bore a rational relationship to permissible state objectives.
But one overriding factor sets this case apart from Belle Terre. The ordinance there affected
only unrelated individuals. It expressly allowed all who were related by “blood, adoption, or
marriage” to live together, and in sustaining the ordinance we were careful to note that it
promoted “family needs” and “family values.” 416 U.S., at 9, 94 S.Ct., at 1541. East Cleveland,
in contrast, has chosen to regulate the occupancy of its housing by slicing deeply into the family
itself. This is no mere incidental result of the ordinance. On its face it selects certain categories
of relatives who may live together and declares that others may not. In particular, it makes a
crime of a grandmother’s choice to live with her grandson in circumstances like those presented
here.
When a city undertakes such intrusive regulation of the family, neither Belle Terre nor Euclid
governs; the usual judicial deference to the legislature is inappropriate. “This Court has long
recognized that freedom of personal choice in matters of marriage and family life is one of the
liberties protected by the Due Process Clause of the Fourteenth Amendment.” . . . Of course, the
family is not beyond regulation. See Prince v. Massachusetts, supra, 321 U.S. at 166, 64 S.Ct. at
442. But when the government intrudes on choices concerning family living arrangements, this
Court must examine carefully the importance of the governmental interests advanced and the
extent to which they are served by the challenged regulation. See Poe v. Ullman, supra, 367 U.S.,
at 554, 81 S.Ct. at 1782 (HARLAN, J., dissenting).
When thus examined, this ordinance cannot survive. The city seeks to justify it as a means of
preventing overcrowding, minimizing traffic and parking congestion, and avoiding an undue
financial burden on East Cleveland’s school system. Although these are legitimate goals, the
ordinance before us serves them marginally, at best.7 For example, the ordinance permits any
5

[Footnote omitted.]

6

Euclid held that land-use regulations violate the Due Process Clause if they are “clearly arbitrary and
unreasonable, having no substantial relation to the public health, safety, morals, or general welfare.” 272 U.S., at
395, 47 S.Ct. at 121. See Nectow v. Cambridge, 277 U.S. 183, 188, 48 S.Ct. 447, 448, 72 L.Ed. 842 (1928).
Later cases have emphasized that the general welfare is not to be narrowly understood; it embraces a broad range
of governmental purposes. See Berman v. Parker, 348 U.S. 26, 75 S.Ct. 98, 99 L.Ed. 27 (1954). But our cases
have not departed from the requirement that the government’s chosen means must rationally further some
legitimate state purpose.

7

It is significant that East Cleveland has another ordinance specifically addressed to the problem of
overcrowding. See United States Dept. of Agriculture v. Moreno, 413 U.S. 528, 536-537, 93 S.Ct. 2821, 28262827, 37 L.Ed.2d 782 (1973). Section 1351.03 limits population density directly, tying the maximum
permissible occupancy of a dwelling to the habitable floor area. Even if John Jr., and his father both remain in
Mrs. Moore’s household, the family stays well within these limits.
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family consisting only of husband, wife, and unmarried children to live together, even if the
family contains a half dozen licensed drivers, each with his or her own car. At the same time it
forbids an adult brother and sister to share a household, even if both faithfully use public
transportation. The ordinance would permit a grandmother to live with a single dependent son
and children, even if his school-age children number a dozen, yet it forces Mrs. Moore to find
another dwelling for her grandson John, simply because of the presence of his uncle and cousin in
the same household. We need not labor the point. Section 1341.08 has but a tenuous relation to
alleviation of the conditions mentioned by the city.
III
The city would distinguish the cases based on Meyer and Pierce. It points out that none of
them “gives grandmothers any fundamental rights with respect to grandsons,” Brief for Appellee
18, and suggests that any constitutional right to live together as a family extends only to the
nuclear family essentially a couple and their dependent children.
To be sure, these cases did not expressly consider the family relationship presented here.
They were immediately concerned with freedom of choice with respect to childbearing, e.g.,
LaFleur, Roe v. Wade, Griswold, supra, or with the rights of parents to the custody and
companionship of their own children, Stanley v. Illinois, supra, or with traditional parental
authority in matters of child rearing and education. Yoder, Ginsberg, Pierce, Meyer, supra. But
unless we close our eyes to the basic reasons why certain rights associated with the family have
been accorded shelter under the Fourteenth Amendment’s Due Process Clause, we cannot avoid
applying the force and rationale of these precedents to the family choice involved in this case.
Understanding those reasons requires careful attention to this Court’s function under the Due
Process Clause. Mr. JUSTICE HARLAN described it eloquently:
Due process has not been reduced to any formula; its content cannot be determined by
reference to any code. The best that can be said is that through the course of this Court’s
decisions it has represented the balance which our Nation, built upon postulates of respect
for the liberty of the individual, has struck between that liberty and the demands of
organized society. If the supplying of content to this Constitutional concept has of
necessity been a rational process, it certainly has not been one where judges have felt free
to roam where unguided speculation might take them. The balance of which I speak is the
balance struck by this country, having regard to what history teaches are the traditions
from which it developed as well as the traditions from which it broke. That tradition is a
living thing. A decision of this Court which radically departs from it could not long
survive, while a decision which builds on what has survived is likely to be sound.8 No
formula could serve as a substitute, in this area, for judgment and restraint.
* * * [T]he full scope of the liberty guaranteed by the Due Process Clause cannot be
found in or limited by the precise terms of the specific guarantees elsewhere provided in
the Constitution. This ‘liberty’ is not a series of isolated points pricked out in terms of the
taking of property; the freedom of speech, press, and religion; the right to keep and bear
arms; the freedom from unreasonable searches and seizures; and so on. It is a rational
continuum which, broadly speaking, includes a freedom from all substantial arbitrary
impositions and purposeless restraints,and which also recognizes, what a reasonable
8

This explains why Meyer and Pierce have survived and enjoyed frequent reaffirmance, while other substantive
due process cases of the same era have been repudiated including a number written, as were Meyer and Pierce,
by Mr. Justice McReynolds.
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and sensitive judgment must, that certain interests require particularly careful scrutiny of
the state needs asserted to justify their abridgment.
Poe v. Ullman, supra, 367 U.S., at 542-543, 81 S.Ct., at 1776-1777 (dissenting opinion).
Substantive due process has at times been a treacherous field for this Court. There are risks
when the judicial branch gives enhanced protection to certain substantive liberties without the
guidance of the more specific provisions of the Bill of Rights. As the history of the Lochner era
demonstrates, there is reason for concern lest the only limits to such judicial intervention become
the predilections of those who happen at the time to be Members of this Court. That history
counsels caution and restraint. But it does not counsel abandonment, nor does it require what the
city urges here: cutting off any protection of family rights at the first convenient, if arbitrary
boundary the boundary of the nuclear family.
Appropriate limits on substantive due process come not from drawing arbitrary lines but
rather from careful “respect for the teachings of history (and), solid recognition of the basic values
that underlie our society.”10 Griswold v. Connecticut, 381 U.S., at 501, 85 S.Ct., at 1691 (Harlan,
J., concurring).11 See generally Ingraham v. Wright, 430 U.S. 651, 672-674 and nn. 41, 42, 97
S.Ct. 1401, 1413-1414, 51 L.Ed.2d 711 (1977); Joint Anti-Fascist Refugee Committee v.
McGrath, 341 U.S. 123, 162-163, 71 S.Ct. 624, 643-644, 95 L.Ed. 817 (1951) (Frankfurter, J.,
concurring); Lochner v. New York, 198 U.S. 45, 76, 25 S.Ct. 539, 547, 49 L.Ed. 937 (1905)
(Holmes, J., dissenting). Our decisions establish that the Constitution protects the sanctity of the
family precisely because the institution of the family is deeply rooted in this Nation’s history and
tradition.12 It is through the family that we inculcate and pass down many of our most cherished
values, moral and cultural.13
10

A similar restraint marks our approach to the questions whether an asserted substantive right is entitled to
heightened solicitude under the Equal Protection Clause because it is “explicitly or implicitly guaranteed by the
Constitution”, San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 33-34, 93 S.Ct. 1278, 1297, 36
L.Ed.2d 16 (1973), and whether or to what extent a guarantee in the Bill of Rights should be “incorporated” in
the Due Process Clause because it is “necessary to an Anglo-American regime of ordered liberty.” Duncan v.
Louisiana, 391 U.S. 145, 149-150 n.14, 88 S.Ct. 1444, 1448, 20 L.Ed.2d 491 (1968); see Johnson v. Louisiana,
406 U.S. 356, 372 n. 9, 92 S.Ct. 1620, 1639, 32 L.Ed.2d 152 (1972) (opinion of Powell, J.).

11

For a recent suggestion that the holding in Griswold is best understood in this fashion, see Pollak, Comment,
84 YALE L.J. 638, 650-653 (1975). “(I)n due course we will see Griswold as a reaffirmation of the Court’s
continuing obligation to test the justifications offered by the state for state-imposed constraints which
significantly hamper those modes of individual fulfillment which are at the heart of a free society.” Id., at 653.
12

In Wisconsin v. Yoder, 406 U.S. 205, 92 S.Ct. 1526, 32 L.Ed.2d 15 (1972), the Court rested its holding in part
on the constitutional right of parents to assume the primary role in decisions concerning the rearing of their
children. That right is recognized because it reflects a “strong tradition” founded on “the history and culture of
Western civilization,” and because the parental role “is now established beyond debate as an enduring American
tradition.” Id., at 232, 92 S.Ct., at 1541-42. In Ginsberg v. New York, 390 U.S. 629, 88 S.Ct. 1274, 20 L.Ed.2d
195 (1968), the Court spoke of the same right as “basic in the structure of our society.” Id., at 639, 88 S.Ct., at
1280. Griswold v. Connecticut, supra, struck down Connecticut’s anticontraception statute. Three concurring
Justices, relying on both the Ninth and Fourteenth Amendments, emphasized that “the traditional relation of the
family” is “a relation as old and as fundamental as our entire civilization”. 381 U.S., at 496, 85 S.Ct., at 1688
(Goldberg, J., joined by Warren, C. J., and Brennan, J., concurring). Speaking of the same statute as that
involved in Griswold, Mr. Justice Harlan wrote, dissenting in Poe v. Ullman, 367 U.S. 497, 551-552, 81 S.Ct.
1752, 1781, 6 L.Ed.2d 989 (1961): “(H)ere we have not an intrusion into the home so much as on the life which
characteristically has its place in the home. . . . The home derives its pre-eminence as the seat of family life.
And the integrity of that life is something so fundamental that it has been found to draw to its protection the
principles of more than one explicitly granted Constitutional right.”
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Ours is by no means a tradition limited to respect for the bonds uniting the members of the
nuclear family. The tradition of uncles, aunts, cousins, and especially grandparents sharing a
household along with parents and children has roots equally venerable and equally deserving of
constitutional recognition.14 Over the years millions of our citizens have grown up in just such an
environment, and most, surely, have profited from it. Even if conditions of modern society have
brought about a decline in extended family households, they have not erased the accumulated
wisdom of civilization, gained over the centuries and honored throughout our history, that
supports a larger conception of the family. Out of choice, necessity, or a sense of family
responsibility, it has been common for close relatives to draw together and participate in the duties
and the satisfactions of a common home. Decisions concerning child rearing, which Yoder,
Meyer, Pierce and other cases have recognized as entitled to constitutional protection, long have
been shared with grandparents or other relatives who occupy the same household indeed who may
take on major responsibility for the rearing of the children.15 Especially in times of adversity,
such as the death of a spouse or economic need, the broader family has tended to come together
for mutual sustenance and to maintain or rebuild a secure home life. This is apparently what
happened here.16
Whether or not such a household is established because of personal tragedy, the choice of
relatives in this degree of kinship to live together may not lightly be denied by the State. Pierce
struck down an Oregon law requiring all children to attend the State’s public schools, holding that
the Constitution “excludes any general power of the State to standardize its children by forcing
them to accept instruction from public teachers only.” 268 U.S., at 535, 45 S.Ct., at 573. By the
same token the Constitution prevents East Cleveland from standardizing its children and its adults
by forcing all to live in certain narrowly defined family patterns.
Reversed.
Although he agrees that the Due Process Clause has substantive content, Mr. Justice White in dissent expresses
the fear that our recourse to history and tradition will “broaden enormously the horizons of the Clause”. Post, at
1962. To the contrary, an approach grounded in history imposes limits on the judiciary that are more meaningful
than any based on the abstract formula taken from Palko v. Connecticut, 302 U.S. 319, 58 S.Ct. 149, 82 L.Ed.
288 (1937), and apparently suggested as an alternative. Cf. Duncan v. Louisiana, supra, 391 U.S., at 149-150
n.14, 88 S.Ct., at 1447-1448 (rejecting the Palko formula as the basis for deciding what procedural protections
are required of a State, in favor of a historical approach based on the Anglo-American legal tradition). Indeed,
the passage cited in Mr. Justice White’s dissent as “most accurately reflect(ing) the thrust of prior decisions” on
substantive due process, post, at 1959, expressly points to history and tradition as the source for “supplying . . .
content to this Constitutional concept”. Poe v. Ullman, supra, 367 U.S., at 542, 81 S.Ct., at 1776 (Harlan, J.,
dissenting).
13

See generally Wilkinson & White, Constitutional Protection for Personal Lifestyles, 62 CORNELL L. REV.
563, 623-624 (1977).
14

See generally B. YORBURG, THE CHANGING FAMILY (1973); Bronfenbrenner, The Calamitous Decline of the
American Family, WASHINGTON POST, Jan. 2, 1977, p. C1. Recent census reports bear out the importance of
family patterns other than the prototypical nuclear family. In 1970, 26.5% of all families contained one or more
members over 18 years of age, other than the head of household and spouse. U. S. Department of Commerce,
1970 Census of Population, vol. 1, pt. 1, Table 208. In 1960 the comparable figure was 26.1%. U.S.
Department of Commerce, 1960 Census of Population, vol. 1, pt. 1, Table 187. Earlier data are not available.
15

Cf. Prince v. Massachusetts, 321 U.S. 158, 64 S.Ct. 438, 88 L.Ed. 645 (1944), which spoke broadly of family
authority as against the State, in a case where the child was being reared by her aunt, not her natural parents.

16

We are told that the mother of John Moore, Jr., died when he was less than one year old. He, like uncounted
others who have suffered a similar tragedy, then came to live with the grandmother to provide the infant with a
substitute for his mother’s care and to establish a more normal home environment. Brief for Appellant 25.
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Mr. JUSTICE BRENNAN, with whom Mr. JUSTICE MARSHALL joined, concurred.
Mr. JUSTICE STEVENS, concurred in the judgment.
Mr. CHIEF JUSTICE BURGER, dissented.
Mr. JUSTICE STEWART, with whom Mr. JUSTICE REHNQUIST joined, dissented.
Mr. JUSTICE WHITE, dissented.

Notes, Comments & Questions
1. After reading Moore v. City of East Cleveland has your perception of “family” been
strengthened or changed in any way?
2. Based upon the holding in Moore v. City of East Cleveland, how would you define family?
3. Under Texas homestead law, a household or family for homestead purposes, is a relationship
of status and is not necessary for the family to include both husband and wife; rather, it requires a
legal or moral obligation on the head of the family to support the other member or members and
there must be a corresponding dependence upon the part of such member or members for such
support. Central Life Assurance Society v. Gray, 32 S.W.2d 259 (Tex. Civ. App.—Waco 1939,
writ ref’d). It is interesting that this Texas definition of “Family” preceded Moore v. City of East
Cleveland by nearly 40 years.

C. Who is a Parent?
STANLEY
v.
ILLINOIS
405 U.S. 645
(1972)
WHITE, JUSTICE.
Joan Stanley lived with Peter Stanley intermittently for 18 years, during which time they had
three children.1 When Joan Stanley died, Peter Stanley lost not only her but also his children.
Under Illinois law, the children of unwed fathers become wards of the State upon the death of the
mother. Accordingly, upon Joan Stanley’s death, in a dependency proceeding instituted by the
State of Illinois, Stanley’s children2 were declared wards of the State and placed with courtappointed guardians. Stanley appealed, claiming that he had never been shown to be an unfit
parent and that since married fathers and unwed mothers could not be deprived of their children
without such a showing, he had been deprived of the equal protection of the laws guaranteed him
by the Fourteenth Amendment. The Illinois Supreme Court accepted the fact that Stanley’s own
unfitness had not been established but rejected the equal protection claim, holding that Stanley
1

Uncontradicted testimony of Peter Stanley, App. 22.

2

Only two children are involved in this litigation.
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could properly be separated from his children upon proof of the single fact that he and the dead
mother had not been married. Stanley’s actual fitness as a father was irrelevant. In re Stanley, 45
Ill.2d 132, 256 N.E.2d 814 (1970).
Stanley presses his equal protection claim here. The State continues to respond that unwed
fathers are presumed unfit to raise their children and that it is unnecessary to hold individualized
hearings to determine whether particular fathers are in fact unfit parents before they are separated
from their children. We granted certiorari, 400 U.S. 1020, 91 S.Ct. 584, 27 L.Ed.2d 631 (1971),
to determine whether this method of procedure by presumption could be allowed to stand in light
of the fact that Illinois allows married fathers—whether divorced, widowed, or separated—and
mothers—even if unwed—the benefit of the presumption that they are fit to raise their children.
I.
At the outset we reject any suggestion that we need not consider the propriety of the
dependency proceeding that separated the Stanleys because Stanley might be able to regain
custody of his children as a guardian or through adoption proceedings. The suggestion is that if
Stanley has been treated differently from other parents, the difference is immaterial and not
legally cognizable for the purposes of the Fourteenth Amendment. This Court has not, however,
embraced the general proposition that a wrong may be done if it can be undone. Cf. Sniadach v.
Family Finance Corp. of Bay View, 395 U.S. 337, 89 S.Ct. 1820, 23 L.Ed.2d 349 (1969). Surely,
in the case before us, if there is delay between the doing and the undoing petitioner suffers from
the deprivation of his children, and the children suffer from uncertainty and dislocation.
It is clear, moreover, that Stanley does not have the means at hand promptly to erase the
adverse consequences of the proceeding in the course of which his children were declared wards
of the State. It is first urged that Stanley could act to adopt his children. But under Illinois law,
Stanley is treated not as a parent but as a stranger to his children, and the dependency proceeding
has gone forward on the presumption that he is unfit to exercise parental rights. Insofar as we are
informed, Illinois law affords him no priority in adoption proceedings. It would be his burden to
establish not only that he would be a suitable parent but also that he would be the most suitable of
all who might want custody of the children. Neither can we ignore that in the proceedings from
which this action developed, the “probation officer,” see App. 17, the assistant state’s attorney,
see id., at 29-30, and the judge charged with the case, see id., at 16-18, 23, made it apparent that
Stanley, unmarried and impecunious as he is, could not now expect to profit from adoption
proceedings.3 The Illinois Supreme Court apparently recognized some or all of these
considerations, because it did not suggest that Stanley’s case was undercut by his failure to
petition for adoption.
Before us, the State focuses on Stanley’s failure to petition for “custody and control”-the
second route by which, it is urged, he might regain authority for his children. Passing the obvious
issue whether it would be futile or burdensome for an unmarried father-without funds and already
once presumed unfit-to petition for custody, this suggestion overlooks the fact that legal custody
is not parenthood or adoption. A person appointed guardian in an action for custody and control
is subject to removal at any time without such cause as must be shown in a neglect proceeding
against parent. ILL. REV. STAT., c. 37, § 705-8. He may not take the children out of the
3

The Illinois Supreme Court’s opinion is not at all contrary to this conclusion. That court said: “(T)he trial
court’s comments clearly indicate the court’s willingness to consider a future request by the father for custody
and guardianship.” 45 Ill.2d 132, 135, 256 N.E.2d 814, 816. (Italics added.) See also the comment of Stanley’s
counsel on oral argument: “If Peter Stanley could have adopted his children, we would not be here today.” TR.
OF ORAL ARG. 7.
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jurisdiction without the court’s approval. He may be required to report to the court as to his
disposition of the children’s affairs. ILL. REV. STAT., c. 37, § 705-8. Obviously then, even if
Stanley were a mere step away from “custody and control,” to give an unwed father only “custody
and control” would still be to leave him seriously prejudiced by reason of his status.
We must therefore examine the question that Illinois would have us avoid: Is a presumption
that distinguishes and burdens all unwed fathers constitutionally repugnant? We conclude that, as
a matter of due process of law, Stanley was entitled to a hearing on his fitness as a parent before
his children were taken from him and that, by denying him a hearing and extending it to all other
parents whose custody of their children is challenged, the State denied Stanley the equal
protection of the laws guaranteed by the Fourteenth Amendment.
II.
Illinois has two principal methods of removing nondelinquent children from the homes of
their parents. In a dependency proceeding it may demonstrate that the children are wards of the
State because they have no surviving parent or guardian. ILL. REV. STAT., c. 37, §§ 702-1, 702-5.
In a neglect proceeding it may show that children should be wards of the State because the present
parent(s) or guardian does not provide suitable care. ILL. REV. STAT., c. 37, §§ 702-1, 702-4.
The State’s right—indeed, duty-to protect minor children through a judicial determination of
their interests in a neglect proceeding is not challenged here. Rather, we are faced with a
dependency statute that empowers state officials to circumvent neglect proceedings on the theory
that an unwed father is not a “parent” whose existing relationship with his children must be
considered.4 “Parents,” says the State, “means the father and mother of a legitimate child, or the
survivor of them, or the natural mother of an illegitimate child, and includes any adoptive parent,”
Ill.Rev.Stat., c. 37, § 701-14, but the term does not include unwed fathers.
Under Illinois law, therefore, while the children of all parents can be taken from them in
neglect proceedings, that is only after notice, hearing, and proof of such unfitness as a parent as
amounts to neglect, an unwed father is uniquely subject to the more simplistic dependency
proceeding. By use of this proceeding, the State, on showing that the father was not married to
the mother, need not prove unfitness in fact, because it is presumed at law. Thus, the unwed
father’s claim of parental qualification is avoided as “irrelevant.”
In considering this procedure under the Due Process Clause, we recognize, as we have in
other cases, that due process of law does not require a hearing “in every conceivable case of
government impairment of private interest.” Cafeteria and Restaurant Workers Union etc. v.
McElroy, 367 U.S. 886, 894, 81 S.Ct. 1743, 1748, 6 L.Ed.2d 1230 (1961). That case explained
that “[t]he very nature of due process negates any concept of inflexible procedures universally
applicable to every imaginable situation” and firmly established that “what procedures due
process may require under any given set of circumstances must begin with a determination of the
precise nature of the government function involved as well as of the private interest that has been
affected by governmental action.” Id., at 895, 81 S.Ct., at 1748; Goldberg v. Kelly, 397 U.S. 254,
263, 90 S.Ct. 1011, 1018, 25 L.Ed.2d 287 (1970).
The private interest here, that of a man in the children he has sired and raised, undeniably
warrants deference and, absent a powerful countervailing interest, protection. It is plain that the
interest of a parent in the companionship, care, custody, and management of his or her children
4

Even while refusing to label him a “legal parent,” the State does not deny that Stanley has a special interest in
the outcome of these proceedings. It is undisputed that he is the father of these children, that he lived with the
two children whose custody is challenged all their lives, and that he has supported them.
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“come(s) to this Court with a momentum for respect lacking when appeal is made to liberties
which derive merely from shifting economic arrangements.” Kovacs v. Cooper, 336 U.S. 77, 95,
69 S.Ct. 448, 458, 93 L.Ed. 513 (1949) (Frankfurter, J., concurring).
The Court has frequently emphasized the importance of the family. The rights to conceive and
to raise one’s children have been deemed “essential,” Meyer v. Nebraska, 262 U.S. 390, 399, 43
S.Ct. 625, 626, 67 L.Ed. 1042 (1923), “basic civil rights of man,” Skinner v. Oklahoma, 316 U.S.
535, 541, 62 S.Ct. 1110, 1113, 86 L.Ed. 1655 (1942), and “(r)ights far more precious . . . than
property rights,” May v. Anderson, 345 U.S. 528, 533, 73 S.Ct. 840, 843, 97 L.Ed. 1221 (1953).
“It is cardinal with us that the custody, care and nurture of the child reside first in the parents,
whose primary function and freedom include preparation for obligations the state can neither
supply nor hinder.” Prince v. Massachusetts, 321 U.S. 158, 166, 64 S.Ct. 438, 442, 88 L.Ed. 645
(1944). The integrity of the family unit has found protection in the Due Process Clause of the
Fourteenth Amendment, Meyer v. Nebraska, supra, 262 U.S. at 399, 43 S.Ct. at 626, the Equal
Protection Clause of the Fourteenth Amendment, Skinner v. Oklahoma, supra, 316 U.S., at 541,
62 S.Ct., at 1113, and the Ninth Amendment, Griswold v. Connecticut, 381 U.S. 479, 496, 85
S.Ct. 1678, 14 L.Ed.2d 510 (1965) (Goldberg, J., concurring).
Nor has the law refused to recognize those family relationships unlegitimized by a marriage
ceremony. The Court has declared unconstitutional a state statute denying natural, but
illegitimate, children a wrongful-death action for the death of their mother, emphasizing that such
children cannot be denied the right of other children because familial bonds in such cases were
often as warm, enduring, and important as those arising within a more formally organized family
unit. Levy v. Louisiana, 391 U.S. 68, 71-72, 88 S.Ct. 1509, 1511, 20 L.Ed.2d 436 (1968). “To
say that the test of equal protection should be the ‘legal’ rather than the biological relationship is
to avoid the issue.
For the Equal Protection Clause necessarily limits the authority of a State to draw such ‘legal’
lines as it chooses.” Glona v. American Guarantee & Liability Ins. Co., 391 U.S. 73, 75-76, 88
S.Ct. 1515, 1516, 20 L.Ed.2d 441 (1968).
These authorities make it clear that, at the least, Stanley’s interest in retaining custody of his
children is cognizable and substantial.
For its part, the State has made its interest quite plain: Illinois has declared that the aim of the
Juvenile Court Act is to protect “the moral, emotional, mental, and physical welfare of the minor
and the best interests of the community” and to “strengthen the minor’s family ties whenever
possible, removing him from the custody of his parents only when his welfare or safety or the
protection of the public cannot be adequately safeguarded without removal . . .” ILL. REV. STAT.,
c. 37, § 701-2. These are legitimate interests, well within the power of the State to implement.
We do not question the assertion that neglectful parents may be separated from their children.
But we are here not asked to evaluate the legitimacy of the state ends, rather, to determine
whether the means used to achieve these ends are constitutionally defensible. What is the state
interest in separating children from fathers without a hearing designed to determine whether the
father is unfit in a particular disputed case? We observe that the State registers no gain towards its
declared goals when it separates children from the custody of fit parents. Indeed, if Stanley is a fit
father, the State spites its own articulated goals when it needlessly separates him from his family.
In Bell v. Burson, 402 U.S. 535, 91 S.Ct. 1586, 29 L.Ed.2d 90 (1971), we found a scheme
repugnant to the Due Process Clause because it deprived a driver of his license without reference
to the very factor (there fault in driving, here fitness as a parent) that the State itself deemed
fundamental to its statutory scheme. Illinois would avoid the self-contradiction that rendered the
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Georgia license suspension system invalid by arguing that Stanley and all other unmarried fathers
can reasonably be presumed to be unqualified to raise their children.5
It may be, as the State insists, that most unmarried fathers are unsuitable and neglectful
parents.6 It may also be that Stanley is such a parent and that his children should be placed in
other hands. But all unmarried fathers are not in this category; some are wholly suited to have
custody of their children.7 This much the State readily concedes, and nothing in this record
indicates that Stanley is or has been a neglectful father who has not cared for his children. Given
the opportunity to make his case, Stanley may have been seen to be deserving of custody of his
5

Illinois says in its brief, at 21-23,
[T]he only relevant consideration in determining the propriety of governmental intervention in the raising of
children is whether the best interests of the child are served by such intervention.
In effect, Illinois has imposed a statutory presumption that the best interests of a particular group of children
necessitates some governmental supervision in certain clearly defined situations. The group of children who
are illegitimate are distinguishable from legitimate children not so much by their status at birth as by the
factual differences in their upbringing. While a legitimate child usually is raised by both parents with the
attendant familial relationships and a firm concept of home and identity, the illegitimate child normally
knows only one parent-the mother. . . .
. . . The petitioner has premised his argument upon particular factual circumstances-a lengthy relationship
with the mother . . . a familial relationship with the two children, and a general assumption that this
relationship approximates that in which the natural parents are married to each other.
. . . Even if this characterization were accurate (the record is insufficient to support it) it would not affect
the validity of the statutory definition of parent. . . . The petitioner does not deny that the children are
illegitimate. The record reflects their natural mother’s death. Given these two factors, grounds exist for the
State’s intervention to ensure adequate care and protection for these children. This is true whether or not
this particular petitioner assimilates all or none of the normal characteristics common to the classification of
fathers who are not married to the mothers of their children.
See also Illinois’ Brief 23 (“The comparison of married and putative fathers involves exclusively factual
differences. The most significant of these are the presence or absence of the father from the home on a dayto-day basis and the responsibility imposed upon the relationship”), id., at 24 (to the same effect), id., at 31
(quoted below in n. 6), id., at 24-26 (physiological and other studies are cited in support of the proposition
that men are not naturally inclined to childrearing), and TR. OF ORAL ARG. 31 (“We submit that both based
on history or (sic) culture the very real differences . . . between the married father and the unmarried father,
in terms of their interests in children and their legal responsibility for their children, that the statute here
fulfills the compelling governmental objective of protecting children . . .”).

6

The State speaks of “the general disinterest of putative fathers in their illegitimate children” (Brief 8) and
opines that “(i)n most instances the natural father is a stranger to his children.” Brief 31.

7

See In re T., 8 Mich.App. 122, 154 N.W.2d 27 (1967). There a panel of the Michigan Court of Appeals in
unanimously affirming a circuit court’s determination that the father of an illegitimate son was best suited to
raise the boy, said:
The appellants’ presentation in this case proceeds on the assumption that placing Mark for adoption is
inherently preferable to rearing by his father, that uprooting him from the family which he knew from birth
until he was a year and a half old, secretly institutionalizing him and later transferring him to strangers is so
incontrovertibly better that no court has the power even to consider the matter. Hardly anyone would even
suggest such a proposition if we were talking about a child born in wedlock.
We are not aware of any sociological data justifying the assumption that an illegitimate child reared by his
natural father is less likely to receive a proper upbringing than one reared by his natural father who was at
one time married to his mother, or that the stigma of illegitimacy is so pervasive it requires adoption by
strangers and permanent termination of a subsisting relationship with the child’s father. Id., at 146, 154
N.W.2d, at 39.
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offspring. Had this been so, the State’s statutory policy would have been furthered by leaving
custody in him.
Carrington v. Rash, 380 U.S. 89, 85 S.Ct. 775, 13 L.Ed.2d 675 (1965), dealt with a similar
situation. There we recognized that Texas had a powerful interest in restricting its electorate to
bona fide residents. It was not disputed that most servicemen stationed in Texas had no intention
of remaining in the State; most therefore could be deprived of a vote in state affairs. But we
refused to tolerate a blanket exclusion depriving all servicemen of the vote, when some
servicemen clearly were bona fide residents and when “more precise tests,” id., at 95, 85 S.Ct., at
779, were available to distinguish members of this latter group. “By forbidding a soldier ever to
controvert the presumption of nonresidence,” id., at 96, 85 S.Ct., at 780, the State, we said,
unjustifiably effected a substantial deprivation. It viewed people one-dimensionally (as
servicemen) when a finer perception could readily have been achieved by assessing a
serviceman’s claim to residency on an individualized basis.
We recognize that special problems may be involved in determining whether servicemen
have actually acquired a new domicile in a State for franchise purposes. We emphasize
that Texas is free to take reasonable and adequate steps, as have other States, to see that all
applicants for the vote actually fulfill the requirements of bona fide residence. But (the
challenged) provision goes beyond such rules. “(T)he presumption here created is . . .
definitely conclusive-incapable of being overcome by proof of the most positive
character.” Id., at 96, 85 S.Ct., at 780.
“All servicemen not residents of Texas before induction,” we concluded, “come within the
provision’s sweep. Not one of them can ever vote in Texas, no matter” what their
individual qualifications. Ibid. We found such a situation repugnant to the Equal
Protection Clause.
Despite Bell and Carrington, it may be argued that unmarried fathers are so seldom fit that
Illinois need not undergo the administrative inconvenience of inquiry in any case, including
Stanley’s. The establishment of prompt efficacious procedures to achieve legitimate state ends is
a proper state interest worthy of cognizance in constitutional adjudication. But the Constitution
recognizes higher values than speed and efficiency.8 Indeed, one might fairly say of the Bill of
Rights in general, and the Due Process Clause in particular, that they were designed to protect the
fragile values of a vulnerable citizenry from the overbearing concern for efficiency and efficacy
that may characterize praiseworthy government officials no less, and perhaps more, than
mediocre ones.
Procedure by presumption is always cheaper and easier than individualized determination.
But when, as here, the procedure forecloses the determinative issues of competence and care,
when it explicitly disdains present realities in deference to past formalities, it needlessly risks

8

Cf. Reed v. Reed, 404 U.S. 71, 76, 92 S.Ct. 251, 254, 30 L.Ed.2d 225 (1971). “Clearly the objective of
reducing the workload on probate courts by eliminating one class of contests is not without some legitimacy. . . .
[But to] give a mandatory preference to members of either sex over members of the other, merely to accomplish
the elimination of hearings on the merits, is to make the very kind of arbitrary legislative choice forbidden by the
Equal Protection Clause of the Fourteenth Amendment.” Carrington v. Rash, 380 U.S. 89, 96, 85 .Ct. 775, 780
(1965), teaches the same lesson. “. . . States may not casually deprive a class of individuals of the vote because
of some remote administrative benefit to the State. Oyama v. California, 332 U.S. 633, 68 S.Ct. 269, 92 L.Ed.
249. By forbidding a soldier ever to controvert the presumption of nonresidence, the Texas Constitution imposes
an invidious discrimination in violation of the Fourteenth Amendment.”
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running roughshod over the important interests of both parent and child. It therefore cannot
stand.9
Bell v. Burson held that the State could not, while purporting to be concerned with fault in
suspending a driver’s license, deprive a citizen of his license without a hearing that would assess
fault. Absent fault, the State’s declared interest was so attenuated that administrative convenience
was insufficient to excuse a hearing where evidence of fault could be considered. That drivers
involved in accidents, as a statistical matter, might be very likely to have been wholly or partially
at fault did not foreclose hearing and proof in specific cases before licenses were suspended.
We think the Due Process Clause mandates a similar result here. The State’s interest in caring
for Stanley’s children is de minimis if Stanley is shown to be a fit father. It insists on presuming
rather than proving Stanley’s unfitness solely because it is more convenient to presume than to
prove. Under the Due Process Clause that advantage is insufficient to justify refusing a father a
hearing when the issue at stake is the dismemberment of his family.
III.
The State of Illinois assumes custody of the children of married parents, divorced parents, and
unmarried mothers only after a hearing and proof of neglect. The children of unmarried fathers,
however, are declared dependent children without a hearing on parental fitness and without proof
of neglect. Stanley’s claim in the state courts and here is that failure to afford him a hearing on
his parental qualifications while extending it to other parents denied him equal protection of the
laws. We have concluded that all Illinois parents are constitutionally entitled to a hearing on their
fitness before their children are removed from their custody. It follows that denying such a
hearing to Stanley and those like him while granting it to other Illinois parents is inescapably
contrary to the Equal Protection Clause.10
The judgment of the Supreme Court of Illinois is reversed and the case is remanded to that
court for proceedings not inconsistent with this opinion. It is so ordered.
9

We note in passing that the incremental cost of offering unwed fathers an opportunity for individualized
hearings on fitness appears to be minimal. If unwed fathers, in the main, do not care about the disposition of
their children, they will not appear to demand hearings. If they do care, under the scheme here held invalid,
Illinois would admittedly at some later time have to afford them a properly focused hearing in a custody or
adoption proceeding.
Extending opportunity for hearing to unwed fathers who desire and claim competence to care for their
children creates no constitutional or procedural obstacle to foreclosing those unwed fathers who are not so
inclined. The Illinois law governing procedure in juvenile cases. ILL. REV. STAT., c. 37, § 704-1 et seq.,
provides for personal service, notice by certified mail, or for notice by publication when personal or certified
mail service cannot be had or when notice is directed to unknown respondents under the style of ‘All whom it
may Concern.’ Unwed fathers who do not promptly respond cannot complain if their children are declared
wards of the State. Those who do respond retain the burden of proving their fatherhood.

10

Predicating a finding of constitutional invalidity under the Equal Protection Clause of the Fourteenth
Amendment on the observation that a State has accorded bedrock procedural rights to some, but not to all
similarly situated, is not contradictory to our holding in Picard v. Connor, 404 U.S. 270, 92 S.Ct. 509, 30
L.Ed.2d 438 (1971). In that case a due process, rather than an equal protection, claim was raised in the state
courts. The federal courts were, in our opinion, barred from reversing the state conviction on grounds of
contravention of the Equal Protection Clause when that clause had not been referred to for consideration by the
state authorities. Here, in contrast, we dispose of the case on the constitutional premise raised below, reaching
the result by a method of analysis readily available to the state court.
For the same reason the strictures of Cardinale v. Louisiana, 394 U.S. 437, 89 S.Ct. 1161, 22 L.Ed.2d 398
(1969), and Hill v. California, 401 U.S. 797, 91 S.Ct. 1106, 28 L.Ed.2d 484 (1971), have been fully observed.
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Reversed and remanded.
Mr. JUSTICE POWELL and Mr. JUSTICE REHNQUIST took no part in the consideration or decision
of this case.
Mr. JUSTICE DOUGLAS joins in Parts I and II of this opinion.
Mr. CHIEF JUSTICE BURGER, with whom Mr. JUSTICE BLACKMUN concurs, dissenting
[omitted].

Notes, Comments & Questions
1. In Stanley v. Illinois, the Court provides examples of their previous rulings which have
respected the sanctity of the family and the rights of parents. List them.
2. In light of the current trend which seems to glamorize the birth of children out of wedlock—
followed by marriage or not—does the need for an opinion such as this seem shocking?
3. Under the Texas Family Code, what are the rights, duties, and powers of a parent?

D. Constitutional Rights of Grandparents—Do Such Exist?
TROXEL
v.
GRANVILLE
530 U.S. 57
(2000)
O’CONNOR, JUSTICE.
Section 26.10.160(3) of the Revised Code of Washington permits “[a]ny person” to petition a
superior court for visitation rights “at any time,” and authorizes that court to grant such visitation
rights whenever “visitation may serve the best interest of the child.” Petitioners Jenifer and Gary
Troxel petitioned a Washington Superior Court for the right to visit their grandchildren, Isabelle
and Natalie Troxel. Respondent Tommie Granville, the mother of Isabelle and Natalie, opposed
the petition. The case ultimately reached the Washington Supreme Court, which held that
§ 26.10.160(3) unconstitutionally interferes with the fundamental right of parents to rear their
children.
I
Tommie Granville and Brad Troxel shared a relationship that ended in June 1991. The two
never married, but they had two daughters, Isabelle and Natalie. Jenifer and Gary Troxel are
Brad’s parents, and thus the paternal grandparents of Isabelle and Natalie. After Tommie and
Brad separated in 1991, Brad lived with his parents and regularly brought his daughters to his
parents’ home for weekend visitation. Brad committed suicide in May 1993. Although the
Troxels at first continued to see Isabelle and Natalie on a regular basis after their son’s death,
Tommie Granville informed the Troxels in October 1993 that she wished to limit their visitation

14

GEORGE ON TEXAS FAMILY LAW

D.
Constitutional Rights of Grandparents—Do Such Exist?

with her daughters to one short visit per month. In re Smith, 137 Wash.2d 1, 6, 969 P.2d 21, 2324 (1998); In re Troxel, 87 Wash. App. 131, 133, 940 P.2d 698, 698-99 (1997).
In December 1993, the Troxels commenced the present action by filing, in the Washington
Superior Court for Skagit County, a petition to obtain visitation rights with Isabelle and Natalie.
The Troxels filed their petition under two Washington statutes, WASH. REV.CODE §§ 26.09.240
and 26.10.160(3) (1994). Only the latter statute is at issue in this case. Section 26.10.160(3)
provides:
Any person may petition the court for visitation rights at any time including, but not
limited to, custody proceedings. The court may order visitation rights for any person
when visitation may serve the best interest of the child whether or not there has been any
change of circumstances.
At trial, the Troxels requested two weekends of overnight visitation per month and two weeks of
visitation each summer. Granville did not oppose visitation altogether, but instead asked the court
to order one day of visitation per month with no overnight stay. 87 Wash. App., at 133-34, 940
P.2d, at 699. In 1995, the Superior Court issued an oral ruling and entered a visitation decree
ordering visitation one weekend per month, one week during the summer, and four hours on both
of the petitioning grandparents’ birthdays. 137 Wash.2d, at 6, 969 P.2d, at 23; App. to Pet. for
Cert. 76a-78a.
Granville appealed, during which time she married Kelly Wynn. Before addressing the merits
of Granville’s appeal, the Washington Court of Appeals remanded the case to the Superior Court
for entry of written findings of fact and conclusions of law. 137 Wash.2d, at 6, 969 P.2d, at 23.
On remand, the Superior Court found that visitation was in Isabelle’s and Natalie’s best interests:
The Petitioners [the Troxels] are part of a large, central, loving family, all located in this
area, and the Petitioners can provide opportunities for the children in the areas of cousins
and music.
* * * The court took into consideration all factors regarding the best interest of the
children and considered all the testimony before it. The children would be benefited from
spending quality time with the Petitioners, provided that that time is balanced with time
with the childrens’ [sic] nuclear family. The court finds that the childrens’ [sic] best
interests are served by spending time with their mother and stepfather’s other six children.
App. 70a.
Approximately nine months after the Superior Court entered its order on remand, Granville’s
husband formally adopted Isabelle and Natalie. Id. at 60a-67a.
The Washington Court of Appeals reversed the lower court’s visitation order and dismissed
the Troxels’ petition for visitation, holding that nonparents lack standing to seek visitation under
§ 26.10.160(3) unless a custody action is pending. In the Court of Appeals’ view, that limitation
on nonparental visitation actions was “consistent with the constitutional restrictions on state
interference with parents’ fundamental liberty interest in the care, custody, and management of
their children.” 87 Wash. App., at 135, 940 P.2d, at 700 (internal quotation marks omitted).
Having resolved the case on the statutory ground, however, the Court of Appeals did not
expressly pass on Granville’s constitutional challenge to the visitation statute. Id., at 138, 940
P.2d, at 701.
The Washington Supreme Court granted the Troxels’ petition for review and, after
consolidating their case with two other visitation cases, affirmed. The court disagreed with the
Court of Appeals’ decision on the statutory issue and found that the plain language of
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§ 26.10.160(3) gave the Troxels standing to seek visitation, irrespective of whether a custody
action was pending. 137 Wash.2d, at 12, 969 P.2d, at 26-27. The Washington Supreme Court
nevertheless agreed with the Court of Appeals’ ultimate conclusion that the Troxels could not
obtain visitation of Isabelle and Natalie pursuant to § 26.10.160(3). The court rested its decision
on the Federal Constitution, holding that § 26.10.160(3) unconstitutionally infringes on the
fundamental right of parents to rear their children. In the court’s view, there were at least two
problems with the nonparental visitation statute. First, according to the Washington Supreme
Court, the Constitution permits a State to interfere with the right of parents to rear their children
only to prevent harm or potential harm to a child. Section 26.10.160(3) fails that standard because
it requires no threshold showing of harm. Id. at 15-20, 969 P.2d, at 28-30. Second, by allowing
“ ‘any person’ to petition for forced visitation of a child at ‘any time’ with the only requirement
being that the visitation serve the best interest of the child,” the Washington visitation statute
sweeps too broadly. Id. at 20, 969 P.2d, at 30. “It is not within the province of the state to make
significant decisions concerning the custody of children merely because it could make a ‘better’
decision.” Ibid., 969 P.2d, at 31. The Washington Supreme Court held that “[p]arents have a
right to limit visitation of their children with third persons,” and that between parents and judges,
“the parents should be the ones to choose whether to expose their children to certain people or
ideas.” Id., at 21, 969 P.2d, at 31. Four justices dissented from the Washington Supreme Court’s
holding on the constitutionality of the statute. Id. at 23-43, 969 P.2d 21, 969 P.2d, at 32-42.
We granted certiorari, 527 U.S. 1069, 120 S.Ct. 11, 144 L.Ed.2d 842 (1999), and now affirm
the judgment.
II
The demographic changes of the past century make it difficult to speak of an average
American family. The composition of families varies greatly from household to household.
While many children may have two married parents and grandparents who visit regularly, many
other children are raised in single-parent households. In 1996, children living with only one
parent accounted for 28 percent of all children under age 18 in the United States. U.S. Dept. of
Commerce, Bureau of Census, Current Population Reports, 1997 Population Profile of the United
States 27 (1998). Understandably, in these single-parent households, persons outside the nuclear
family are called upon with increasing frequency to assist in the everyday tasks of child rearing.
In many cases, grandparents play an important role. For example, in 1998, approximately 4
million children—or 5.6 percent of all children under age 18—lived in the household of their
grandparents. U.S. Dept. of Commerce, Bureau of Census, Current Population Reports, Marital
Status and Living Arrangements: March 1998 (Update), p. I (1998).
The nationwide enactment of nonparental visitation statutes is assuredly due, in some part, to
the States’ recognition of these changing realities of the American family. Because grandparents
and other relatives undertake duties of a parental nature in many households, States have sought to
ensure the welfare of the children therein by protecting the relationships those children form with
such third parties. The States’ nonparental visitation statutes are further supported by a
recognition, which varies from State to State, that children should have the opportunity to benefit
from relationships with statutorily specified persons—for example, their grandparents. The
extension of statutory rights in this area to persons other than a child’s parents, however, comes
with an obvious cost. For example, the State’s recognition of an independent third-party interest
in a child can place a substantial burden on the traditional parent-child relationship. Contrary to
Justice STEVENS’ accusation, our description of state nonparental visitation statutes in these
terms, of course, is not meant to suggest that “children are so much chattel.” Post, at 2072
(dissenting opinion). Rather, our terminology is intended to highlight the fact that these statutes
16
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can present questions of constitutional import. In this case, we are presented with just such a
question. Specifically, we are asked to decide whether § 26.10.160(3), as applied to Tommie
Granville and her family, violates the Federal Constitution.
The Fourteenth Amendment provides that no State shall “deprive any person of life, liberty, or
property, without due process of law.” We have long recognized that the Amendment’s Due
Process Clause, like its Fifth Amendment counterpart, “guarantees more than fair process.”
Washington v. Glucksberg, 521 U.S. 702, 719, 117 S.Ct. 2258 (1997). The Clause also includes a
substantive component that “provides heightened protection against government interference with
certain fundamental rights and liberty interests.” Id. at 720, 117 S.Ct. 2258; see also Reno v.
Flores, 507 U.S. 292, 301-02, 113 S.Ct. 1439, 123 L.Ed.2d 1 (1993).
The liberty interest at issue in this case—the interest of parents in the care, custody, and
control of their children—is perhaps the oldest of the fundamental liberty interests recognized by
this Court. More than 75 years ago, in Meyer v. Nebraska, 262 U.S. 390, 399, 401, 43 S.Ct. 625,
67 L.Ed. 1042 (1923), we held that the “liberty” protected by the Due Process Clause includes the
right of parents to “establish a home and bring up children” and “to control the education of their
own.” Two years later, in Pierce v. Society of Sisters, 268 U.S. 510, 534-35, 45 S.Ct. 571, 69
L.Ed. 1070 (1925), we again held that the “liberty of parents and guardians” includes the right “to
direct the upbringing and education of children under their control.” We explained in Pierce that
“[t]he child is not the mere creature of the State; those who nurture him and direct his destiny
have the right, coupled with the high duty, to recognize and prepare him for additional
obligations.” Id., at 535, 45 S.Ct. 571. We returned to the subject in Prince v. Massachusetts,
321 U.S. 158, 64 S.Ct. 438, 88 L.Ed. 645 (1944), and again confirmed that there is a constitutional
dimension to the right of parents to direct the upbringing of their children. “It is cardinal with us
that the custody, care and nurture of the child reside first in the parents, whose primary function
and freedom include preparation for obligations the state can neither supply nor hinder.” Id., at
166, 64 S.Ct. 438.
In subsequent cases also, we have recognized the fundamental right of parents to make
decisions concerning the care, custody, and control of their children. See, e.g., Stanley v. Illinois,
405 U.S. 645, 651, 92 S.Ct. 1208, 31 L.Ed.2d 551 (1972) (“It is plain that the interest of a parent
in the companionship, care, custody, and management of his or her children ‘come[s] to this Court
with a momentum for respect lacking when appeal is made to liberties which derive merely from
shifting economic arrangements’ ” (citation omitted)); Wisconsin v. Yoder, 406 U.S. 205, 232, 92
S.Ct. 1526, 32 L.Ed.2d 15 (1972) (“The history and culture of Western civilization reflect a strong
tradition of parental concern for the nurture and upbringing of their children. This primary role of
the parents in the upbringing of their children is now established beyond debate as an enduring
American tradition”); Quilloin v. Walcott, 434 U.S. 246, 255, 98 S.Ct. 549, 54 L.Ed.2d 511 (1978)
(“We have recognized on numerous occasions that the relationship between parent and child is
constitutionally protected”); Parham v. J. R., 442 U.S. 584, 602, 99 S.Ct. 2493, 61 L.Ed.2d 101
(1979) ( “Our jurisprudence historically has reflected Western civilization concepts of the family
as a unit with broad parental authority over minor children. Our cases have consistently followed
that course”); Santosky v. Kramer, 455 U.S. 745, 753, 102 S.Ct. 1388, 71 L.Ed.2d 599 (1982)
(discussing “[t]he fundamental liberty interest of natural parents in the care, custody, and
management of their child”); Glucksberg, supra, at 720, 117 S.Ct. 2258 (“In a long line of cases,
we have held that, in addition to the specific freedoms protected by the Bill of Rights, the ‘liberty’
specially protected by the Due Process Clause includes the righ[t] . . . to direct the education and
upbringing of one’s children” (citing Meyer and Pierce)). In light of this extensive precedent, it
cannot now be doubted that the Due Process Clause of the Fourteenth Amendment protects the
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fundamental right of parents to make decisions concerning the care, custody, and control of their
children.
Section 26.10.160(3), as applied to Granville and her family in this case, unconstitutionally
infringes on that fundamental parental right. The Washington nonparental visitation statute is
breathtakingly broad. According to the statute’s text, “[a]ny person may petition the court for
visitation rights at any time,” and the court may grant such visitation rights whenever “visitation
may serve the best interest of the child.” § 26.10.160(3) (emphases added). That language
effectively permits any third party seeking visitation to subject any decision by a parent
concerning visitation of the parent’s children to state-court review. Once the visitation petition
has been filed in court and the matter is placed before a judge, a parent’s decision that visitation
would not be in the child’s best interest is accorded no deference. Section 26.10.160(3) contains
no requirement that a court accord the parent’s decision any presumption of validity or any weight
whatsoever. Instead, the Washington statute places the best-interest determination solely in the
hands of the judge. Should the judge disagree with the parent’s estimation of the child’s best
interests, the judge’s view necessarily prevails. Thus, in practical effect, in the State of
Washington a court can disregard and overturn any decision by a fit custodial parent concerning
visitation whenever a third party affected by the decision files a visitation petition, based solely on
the judge’s determination of the child’s best interests. The Washington Supreme Court had the
opportunity to give § 26.10.160(3) a narrower reading, but it declined to do so. See, e.g., 137
Wash.2d, at 5, 969 P.2d, at 23 (“[The statute] allow[s] any person, at any time, to petition for
visitation without regard to relationship to the child, without regard to changed circumstances, and
without regard to harm”); id., at 20, 969 P.2d, at 30 (“[The statute] allow[s] ‘any person’ to
petition for forced visitation of a child at ‘any time’ with the only requirement being that the
visitation serve the best interest of the child”).
Turning to the facts of this case, the record reveals that the Superior Court’s order was based
on precisely the type of mere disagreement we have just described and nothing more. The
Superior Court’s order was not founded on any special factors that might justify the State’s
interference with Granville’s fundamental right to make decisions concerning the rearing of her
two daughters. To be sure, this case involves a visitation petition filed by grandparents soon after
the death of their son—the father of Isabelle and Natalie—but the combination of several factors
here compels our conclusion that § 26.10.160(3), as applied, exceeded the bounds of the Due
Process Clause.
First, the Troxels did not allege, and no court has found, that Granville was an unfit parent.
That aspect of the case is important, for there is a presumption that fit parents act in the best
interests of their children. As this Court explained in Parham:
[O]ur constitutional system long ago rejected any notion that a child is the mere creature
of the State and, on the contrary, asserted that parents generally have the right, coupled
with the high duty, to recognize and prepare [their children] for additional
obligations. * * * The law’s concept of the family rests on a presumption that parents
possess what a child lacks in maturity, experience, and capacity for judgment required for
making life’s difficult decisions. More important, historically it has recognized that
natural bonds of affection lead parents to act in the best interests of their children.
442 U.S., at 602, 99 S.Ct. 2493 (alteration in original) (internal quotation marks and citations
omitted).
Accordingly, so long as a parent adequately cares for his or her children (i.e., is fit), there will
normally be no reason for the State to inject itself into the private realm of the family to further
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question the ability of that parent to make the best decisions concerning the rearing of that
parent’s children. See, e.g., Flores, 507 U.S., at 304, 113 S.Ct. 1439.
The problem here is not that the Washington Superior Court intervened, but that when it did
so, it gave no special weight at all to Granville’s determination of her daughters’ best interests.
More importantly, it appears that the Superior Court applied exactly the opposite presumption. In
reciting its oral ruling after the conclusion of closing arguments, the Superior Court judge
explained:
The burden is to show that it is in the best interest of the children to have some visitation
and some quality time with their grandparents.
I think in most situations a
commonsensical approach [is that] it is normally in the best interest of the children to
spend quality time with the grandparent, unless the grandparent, [sic] there are some
issues or problems involved wherein the grandparents, their lifestyles are going to impact
adversely upon the children. That certainly isn’t the case here from what I can tell.
Verbatim Report of Proceedings in In re Troxel, No. 93-3-00650-7 (Wash. Super. Ct.,
Dec. 14, 19, 1994), p. 213 (hereinafter Verbatim Report).
The judge’s comments suggest that he presumed the grandparents’ request should be granted
unless the children would be “impact[ed] adversely.” In effect, the judge placed on Granville, the
fit custodial parent, the burden of disproving that visitation would be in the best interest of her
daughters. The judge reiterated moments later: “I think [visitation with the Troxels] would be in
the best interest of the children and I haven’t been shown it is not in [the] best interest of the
children.” Id., at 214, 113 S.Ct. 1439.
The decisional framework employed by the Superior Court directly contravened the
traditional presumption that a fit parent will act in the best interest of his or her child. See
Parham, supra, at 602, 99 S.Ct. 2493. In that respect, the court’s presumption failed to provide
any protection for Granville’s fundamental constitutional right to make decisions concerning the
rearing of her own daughters. Cf., e.g., CAL. FAM. CODE ANN. § 3104(e) (West 1994) (rebuttable
presumption that grandparent visitation is not in child’s best interest if parents agree that visitation
rights should not be granted); ME. REV. STAT. ANN., tit. 19A, § 1803(3) (1998) (court may award
grandparent visitation if in best interest of child and “would not significantly interfere with any
parent-child relationship or with the parent’s rightful authority over the child”); MINN. STAT.
§ 257.022(2)(a)(2) (1998) (court may award grandparent visitation if in best interest of child and
“such visitation would not interfere with the parent-child relationship”); NEB. REV. STAT. § 431802(2) (1998) (court must find “by clear and convincing evidence” that grandparent visitation
“will not adversely interfere with the parent-child relationship”); R.I. Gen. Laws § 15-524.3(a)(2)(v) (Supp.1999) (grandparent must rebut, by clear and convincing evidence,
presumption that parent’s decision to refuse grandparent visitation was reasonable); UTAH CODE
ANN. § 30-5-2(2)(e) (1998) (same); Hoff v. Berg, 595 N.W.2d 285, 291-292 (N.D.1999) (holding
North Dakota grandparent visitation statute unconstitutional because State has no “compelling
interest in presuming visitation rights of grandparents to an unmarried minor are in the child’s
best interests and forcing parents to accede to court-ordered grandparental visitation unless the
parents are first able to prove such visitation is not in the best interests of their minor child”). In
an ideal world, parents might always seek to cultivate the bonds between grandparents and their
grandchildren. Needless to say, however, our world is far from perfect, and in it the decision
whether such an intergenerational relationship would be beneficial in any specific case is for the
parent to make in the first instance. And, if a fit parent’s decision of the kind at issue here
becomes subject to judicial review, the court must accord at least some special weight to the
parent’s own determination.
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Finally, we note that there is no allegation that Granville ever sought to cut off visitation
entirely. Rather, the present dispute originated when Granville informed the Troxels that she
would prefer to restrict their visitation with Isabelle and Natalie to one short visit per month and
special holidays. See 87 Wash. App., at 133, 940 P.2d, at 699; Verbatim Report 12. In the
Superior Court proceedings Granville did not oppose visitation but instead asked that the duration
of any visitation order be shorter than that requested by the Troxels. While the Troxels requested
two weekends per month and two full weeks in the summer, Granville asked the Superior Court to
order only one day of visitation per month (with no overnight stay) and participation in the
Granville family’s holiday celebrations. See 87 Wash. App., at 133, 940 P.2d, at 699; Verbatim
Report 9 (“Right off the bat we’d like to say that our position is that grandparent visitation is in
the best interest of the children. It is a matter of how much and how it is going to be structured”)
(opening statement by Granville’s attorney). The Superior Court gave no weight to Granville’s
having assented to visitation even before the filing of any visitation petition or subsequent court
intervention. The court instead rejected Granville’s proposal and settled on a middle ground,
ordering one weekend of visitation per month, one week in the summer, and time on both of the
petitioning grandparents’ birthdays. See 87 Wash. App., at 133-34, 940 P.2d, at 699; Verbatim
Report 216-21. Significantly, many other States expressly provide by statute that courts may not
award visitation unless a parent has denied (or unreasonably denied) visitation to the concerned
third party. See, e.g., MISS. CODE ANN. § 93-16-3(2)(a) (1994) (court must find that “the parent or
custodian of the child unreasonably denied the grandparent visitation rights with the child”); OR.
REV. STAT. § 109.121(1)(a)(B) (1997) (court may award visitation if the “custodian of the child
has denied the grandparent reasonable opportunity to visit the child”); R.I. Gen. Laws §§ 15-524.3(a)(2)(iii)-(iv) (Supp.1999) (court must find that parents prevented grandparent from visiting
grandchild and that “there is no other way the petitioner is able to visit his or her grandchild
without court intervention”).
Considered together with the Superior Court’s reasons for awarding visitation to the Troxels,
the combination of these factors demonstrates that the visitation order in this case was an
unconstitutional infringement on Granville’s fundamental right to make decisions concerning the
care, custody, and control of her two daughters. The Washington Superior Court failed to accord
the determination of Granville, a fit custodial parent, any material weight. In fact, the Superior
Court made only two formal findings in support of its visitation order. First, the Troxels “are part
of a large, central, loving family, all located in this area, and the [Troxels] can provide
opportunities for the children in the areas of cousins and music.” App. 70a. Second, “[t]he
children would be benefitted from spending quality time with the [Troxels], provided that that
time is balanced with time with the childrens’ [sic] nuclear family.” Ibid. These slender findings,
in combination with the court’s announced presumption in favor of grandparent visitation and its
failure to accord significant weight to Granville’s already having offered meaningful visitation to
the Troxels, show that this case involves nothing more than a simple disagreement between the
Washington Superior Court and Granville concerning her children’s best interests. The Superior
Court’s announced reason for ordering one week of visitation in the summer demonstrates our
conclusion well: “I look back on some personal experiences. . . . We always spen[t] as kids a
week with one set of grandparents and another set of grandparents, [and] it happened to work out
in our family that [it] turned out to be an enjoyable experience. Maybe that can, in this family, if
that is how it works out.” Verbatim Report 220-21. As we have explained, the Due Process
Clause does not permit a State to infringe on the fundamental right of parents to make child
rearing decisions simply because a state judge believes a “better” decision could be made.
Neither the Washington nonparental visitation statute generally—which places no limits on either
the persons who may petition for visitation or the circumstances in which such a petition may be
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granted—nor the Superior Court in this specific case required anything more. Accordingly, we
hold that § 26.10.160(3), as applied in this case, is unconstitutional.
Because we rest our decision on the sweeping breadth of § 26.10.160(3) and the application of
that broad, unlimited power in this case, we do not consider the primary constitutional question
passed on by the Washington Supreme Court—whether the Due Process Clause requires all
nonparental visitation statutes to include a showing of harm or potential harm to the child as a
condition precedent to granting visitation. We do not, and need not, define today the precise
scope of the parental due process right in the visitation context. In this respect, we agree with
JUSTICE KENNEDY that the constitutionality of any standard for awarding visitation turns on the
specific manner in which that standard is applied and that the constitutional protections in this
area are best “elaborated with care.” Post, at 2079 (dissenting opinion). Because much statecourt adjudication in this context occurs on a case-by-case basis, we would be hesitant to hold that
specific nonparental visitation statutes violate the Due Process Clause as a per se matter. See,
e.g., Fairbanks v. McCarter, 330 Md. 39, 49-50, 622 A.2d 121, 126-27 (1993) (interpreting bestinterest standard in grandparent visitation statute normally to require court’s consideration of
certain factors); Williams v. Williams, 256 Va. 19, 501 S.E.2d 417, 418 (1998) (interpreting
Virginia nonparental visitation statute to require finding of harm as condition precedent to
awarding visitation).
***
There is thus no reason to remand the case for further proceedings in the Washington Supreme
Court. As JUSTICE KENNEDY recognizes, the burden of litigating a domestic relations proceeding
can itself be “so disruptive of the parent-child relationship that the constitutional right of a
custodial parent to make certain basic determinations for the child’s welfare becomes implicated.”
Post, at 2079. In this case, the litigation costs incurred by Granville on her trip through the
Washington court system and to this Court are without a doubt already substantial. As we have
explained, it is apparent that the entry of the visitation order in this case violated the Constitution.
We should say so now, without forcing the parties into additional litigation that would further
burden Granville’s parental right. We therefore hold that the application of § 26.10.160(3) to
Granville and her family violated her due process right to make decisions concerning the care,
custody, and control of her daughters.
Accordingly, the judgment of the Washington Supreme Court is affirmed.

Notes, Comments & Questions
1. What presumption should be used to resolve custody battles between a parent and non-parent?
2. Is this, or should this be, a rebuttable presumption?
3. Who might try to intervene in a custody dispute?
4. Should grandparents be treated differently than other possible intervenors?
5. What was the primary problem with the Washington Superior Court’s handling of Troxel?
6. What were the Troxel’s petitioning for and how was this significant in the handling of the
case?
7. What was the problem with WASH. REV. CODE § 26.10.160(3)?
8. Is there a comparable Texas statute?
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9. Texas cases focusing upon the rights of grandparents are presented in Chapter 10. Keep
Troxel v. Granville in mind as you read those cases.
10. Not only do parental rights supersede grandparents’ rights, parental rights have often
superseded the rights of the state in matters of education. For example, in Meyer v. Nebraska, 262
U.S. 390 (1923) the Court determined that mandating only English to be taught in school
infringed on the parents’ choice of education. Also, in Pierce v. Society of Sisters, 268 U.S. 510
(1925), an Oregon law prohibiting private education, was found to be outweighed by the parents’
interest in educating their children.
11. In Wisconsin v. Yoder, 406 U.S. 205 (1972), because Amish children traditionally remained in
the community and embraced the culture of the community, the Court found they had already
learned everything they needed to be self-sufficient in the Amish community. The parent’s
interest in shared religious and moral values prevailed over the requirement that all students in
Wisconsin must attend school until they are sixteen years of age. The Court found the Amish
community a “successful social unit.” How is it determined that a community is a “successful
social unit”?

E. Polygamy vs. Religious Freedom

REYNOLDS
v.
UNITED STATES
98 U.S. 145
(1878)
[Summary by Reporter] This is an indictment found in the District Court for the third judicial
district of the Territory of Utah, charging George Reynolds with bigamy, in violation of sect.
5352 of the Revised Statutes, which, omitting its exceptions, is as follows:—
“Every person having a husband or wife living, who marries another, whether married or
single, in a Territory, or other place over which the United States have exclusive jurisdiction, is
guilty of bigamy, and shall be punished by a fine of not more than $500, and by imprisonment for
a term of not more than five years.”
***
The court, in summing up to the jury, declined to instruct them, as requested by the prisoner,
that if they found that he had married in pursuance of and conformity with what he believed at the
time to be a religious duty, their verdict should be “not guilty,” but instructed them that if he,
under the influence of a religious belief that it was right, had “deliberately married a second time,
having a first wife living, the want of consciousness of evil intent—the want of understanding on
his part that he was committing crime—did not excuse him, but the law inexorably, in such cases,
implies criminal intent.”

22

GEORGE ON TEXAS FAMILY LAW

E.
Polygamy v. Religious Freedom

The court also said: “I think it not improper, in the discharge of your duties in this case, that
you should consider what are to be the consequences to the innocent victims of this delusion. As
this contest goes on, they multiply, and there are pure-minded women and there are innocent
children,—innocent in a sense even beyond the degree of the innocence of childhood itself. These
are to be the sufferers; and as jurors fail to do their duty, and as these cases come up in the
Territory, just so do these victims multiply and spread themselves over the land.”
To the refusal of the court to charge as requested, and to the charge as given, the prisoner
excepted. The jury found him guilty, as charged in the indictment; and the judgment that he be
imprisoned at hard labor for a term of two years, and pay a fine of $500, rendered by the District
Court, having been affirmed by the Supreme Court of the Territory, he sued out this writ of error.
***
WAITE, CHIEF JUSTICE.
The assignments of error, when grouped, present the following questions:—
***
5. Should the accused have been acquitted if he married the second time, because he believed
it to be his religious duty?
6. Did the court err in that part of the charge which directed the attention of the jury to the
consequences of polygamy?
5. As to the defense of religious belief or duty.
On the trial, the plaintiff in error, the accused, proved that at the time of his alleged second
marriage he was, and for many years before had been, a member of the Church of Jesus Christ of
Latter-Day Saints, commonly called the Mormon Church, and a believer in its doctrines; that it
was an accepted doctrine of that church “that it was the duty of male members of said church,
circumstances permitting, to practice polygamy; . . . that this duty was enjoined by different books
which the members of said church believed to be of divine origin, and among others the Holy
Bible, and also that the members of the church believed that the practice of polygamy was directly
enjoined upon the male members thereof by the Almighty God, in a revelation to Joseph Smith,
the founder and prophet of said church; that the failing or refusing to practice polygamy by such
male members of said church, when circumstances would admit, would be punished, and that the
penalty for such failure and refusal would be damnation in the life to come.” He also proved “that
he had received permission from the recognized authorities in said church to enter into
polygamous marriage; . . . that Daniel H. Wells, one having authority in said church to perform
the marriage ceremony, married the said defendant on or about the time the crime is alleged to
have been committed, to some woman by the name of Schofield, and that such marriage
ceremony was performed under and pursuant to the doctrines of said church.”
Upon this proof he asked the court to instruct the jury that if they found from the evidence that
he “was married as charged—if he was married—in pursuance of and in conformity with what he
believed at the time to be a religious duty, that the verdict must be “not guilty.” This request was
refused, and the court did charge “that there must have been a criminal intent, but that if the
defendant, under the influence of a religious belief that it was right,—under an inspiration, if you
please, that it was right,—deliberately married a second time, having a first wife living, the want
of consciousness of evil intent—the want of understanding on his part that he was committing a
crime did not excuse him; but the law inexorably in such case implies the criminal intent.”
Upon this charge and refusal to charge the question is raised, whether religious belief can be
accepted as a justification of an overt act made criminal by the law of the land. The inquiry is not
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as to the power of Congress to prescribe criminal laws for the Territories, but as to the guilt of one
who knowingly violates a law which has been properly enacted, if he entertains a religious belief
that the law is wrong.
Congress cannot pass a law for the government of the Territories which shall prohibit the free
exercise of religion. The first amendment to the Constitution expressly forbids such legislation.
Religious freedom is guaranteed everywhere throughout the United States, so far as congressional
interference is concerned. The question to be determined is, whether the law now under
consideration comes within this prohibition.
The word “religion” is not defined in the Constitution. We must go elsewhere, therefore, to
ascertain its meaning, and nowhere more appropriately, we think, than to the history of the times
in the midst of which the provision was adopted. The precise point of the inquiry is, what is the
religious freedom which has been guaranteed.
Before the adoption of the Constitution, attempts were made in some of the colonies and
States to legislate not only in respect to the establishment of religion, but in respect to its doctrines
and precepts as well. The people were taxed, against their will, for the support of religion, and
sometimes for the support of particular sects to whose tenets they could not and did not subscribe.
Punishments were prescribed for a failure to attend upon public worship, and sometimes for
entertaining heretical opinions. The controversy upon this general subject was animated in many
of the States, but seemed at last to culminate in Virginia. In 1784, the House of Delegates of that
State having under consideration “a bill establishing provision for teachers of the Christian
religion,” postponed it until the next session, and directed that the bill should be published and
distributed, and that the people be requested “to signify their opinion respecting the adoption of
such a bill at the next session of assembly.”
This brought out a determined opposition. Amongst others, Mr. Madison prepared a
“Memorial and Remonstrance,” which was widely circulated and signed, and in which he
demonstrated “that religion, or the duty we owe the Creator,” was not within the cognizance of
civil government. Semple’s Virginia Baptists, Appendix. At the next session the proposed bill
was not only defeated, but another, “for establishing religious freedom,” drafted by Mr. Jefferson,
was passed. 1 JEFF. WORKS, 45; 2 HOWISON, HIST. OF VA. 298. In the preamble of this act (12
HENING’S STAT. 84) religious freedom is defined; and after a recital “that to suffer the civil
magistrate to intrude his powers into the field of opinion, and to restrain the profession or
propagation of principles on supposition of their ill tendency, is a dangerous fallacy which at once
destroys all religious liberty,” it is declared “that it is time enough for the rightful purposes of civil
government for its officers to interfere when principles break out into overt acts against peace and
good order.” In these two sentences is found the true distinction between what properly belongs
to the church and what to the State.
In a little more than a year after the passage of this statute the convention met which prepared
the Constitution of the United States.” Of this convention Mr. Jefferson was not a member, he
being then absent as minister to France. As soon as he saw the draft of the Constitution proposed
for adoption, he, in a letter to a friend, expressed his disappointment at the absence of an express
declaration insuring the freedom of religion (2 JEFF. WORKS, 355), but was willing to accept it as
it was, trusting that the good sense and honest intentions of the people would bring about the
necessary alterations. 1 JEFF. WORKS, 79. Five of the States, while adopting the Constitution,
proposed amendments. Three—New Hampshire, New York, and Virginia—included in one form
or another a declaration of religious freedom in the changes they desired to have made, as did also
North Carolina, where the convention at first declined to ratify the Constitution until the proposed
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amendments were acted upon. Accordingly, at the first session of the first Congress the
amendment now under consideration was proposed with others by Mr. Madison. It met the views
of the advocates of religious freedom, and was adopted. Mr. Jefferson afterwards, in reply to an
address to him by a committee of the Danbury Baptist Association (8 id. 113), took occasion to
say:
Believing with you that religion is a matter which lies solely between man and his God;
that he owes account to none other for his faith or his worship; that the legislative powers
of the government reach actions only, and not opinions,—I contemplate with sovereign
reverence that act of the whole American people which declared that their legislature
should “make no law respecting an establishment of religion or prohibiting the free
exercise thereof,” thus building a wall of separation between church and State. Adhering
to this expression of the supreme will of the nation in behalf of the rights of conscience, I
shall see with sincere satisfaction the progress of those sentiments which tend to restore
man to all his natural rights, convinced he has no natural right in opposition to his social
duties.”
Coming as this does from an acknowledged leader of the advocates of the measure, it may be
accepted almost as an authoritative declaration of the scope and effect of the amendment thus
secured. Congress was deprived of all legislative power over mere opinion, but was left free to
reach actions which were in violation of social duties or subversive of good order.
Polygamy has always been odious among the northern and western nations of Europe, and,
until the establishment of the Mormon Church, was almost exclusively a feature of the life of
Asiatic and of African people. At common law, the second marriage was always void (2 Kent,
Com. 79), and from the earliest history of England polygamy has been treated as an offence
against society. After the establishment of the ecclesiastical courts, and until the time of James I.,
it was punished through the instrumentality of those tribunals, not merely because ecclesiastical
rights had been violated, but because upon the separation of the ecclesiastical courts from the civil
the ecclesiastical were supposed to be the most appropriate for the trial of matrimonial causes and
offences against the rights of marriage, just as they were for testamentary causes and the
settlement of the estates of deceased persons.
By the statute of 1 James I.(c)(11), the offence, if committed in England or Wales, was made
punishable in the civil courts, and the penalty was death. As this statute was limited in its
operation to England and Wales, it was at a very early period re-enacted, generally with some
modifications, in all the colonies. In connection with the case we are now considering, it is a
significant fact that on the 8th of December, 1788, after the passage of the act establishing
religious freedom, and after the convention of Virginia had recommended as an amendment to the
Constitution of the United States the declaration in a bill of rights that “all men have an equal,
natural, and unalienable right to the free exercise of religion, according to the dictates of
conscience,” the legislature of that State substantially enacted the statute of James I., death
penalty included, because, as recited in the preamble, “it hath been doubted whether bigamy or
polygamy be punishable by the laws of this Commonwealth.” 12 HENING’S STAT. 691. From that
day to this we think it may safely be said there never has been a time in any State of the Union
when polygamy has not been an offence against society, cognizable by the civil courts and
punishable with more or less severity. In the face of all this evidence, it is impossible to believe
that the constitutional guaranty of religious freedom was intended to prohibit legislation in respect
to this most important feature of social life. Marriage, while from its very nature a sacred
obligation, is nevertheless, in most civilized nations, a civil contract, and usually regulated by law.
Upon it society may be said to be built, and out of its fruits spring social relations and social
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obligations and duties, with which government is necessarily required to deal. In fact, according
as monogamous or polygamous marriages are allowed, do we find the principles on which the
government of the people, to a greater or less extent, rests. Professor Lieber says, polygamy leads
to the patriarchal principle, and which, when applied to large communities, fetters the people in
stationary despotism, while that principle cannot long exist in connection with monogamy.
Chancellor Kent observes that this remark is equally striking and profound. 2 KENT, COM. 81,
note (e). An exceptional colony of polygamists under an exceptional leadership may sometimes
exist for a time without appearing to disturb the social condition of the people who surround it;
but there cannot be a doubt that, unless restricted by some form of constitution, it is within the
legitimate scope of the power of every civil government to determine whether polygamy or
monogamy shall be the law of social life under its dominion.
In our opinion, the statute immediately under consideration is within the legislative power of
Congress. It is constitutional and valid as prescribing a rule of action for all those residing in the
Territories, and in places over which the United States have exclusive control. This being so, the
only question which remains is, whether those who make polygamy a part of their religion are
excepted from the operation of the statute. If they are, then those who do not make polygamy a
part of their religious belief may be found guilty and punished, while those who do, must be
acquitted and go free. This would be introducing a new element into criminal law. Laws are
made for the government of actions, and while they cannot interfere with mere religious belief and
opinions, they may with practices. Suppose one believed that human sacrifices were a necessary
part of religious worship, would it be seriously contended that the civil government under which
he lived could not interfere to prevent a sacrifice? Or if a wife religiously believed it was her duty
to burn herself upon the funeral pile of her dead husband, would it be beyond the power of the
civil government to prevent her carrying her belief into practice?
So here, as a law of the organization of society under the exclusive dominion of the United
States, it is provided that plural marriages shall not be allowed. Can a man excuse his practices to
the contrary because of his religious belief? To permit this would be to make the professed
doctrines of religious belief superior to the law of the land, and in effect to permit every citizen to
become a law unto himself. Government could exist only in name under such circumstances.
A criminal intent is generally an element of crime, but every man is presumed to intend the
necessary and legitimate consequences of what he knowingly does. Here the accused knew he
had been once married, and that his first wife was living. He also knew that his second marriage
was forbidden by law. When, therefore, he married the second time, he is presumed to have
intended to break the law. And the breaking of the law is the crime. Every act necessary to
constitute the crime was knowingly done, and the crime was therefore knowingly committed.
Ignorance of a fact may sometimes be taken as evidence of a want of criminal intent, but not
ignorance of the law. The only defense of the accused in this case is his belief that the law ought
not to have been enacted. It matters not that his belief was a part of his professed religion: it was
still belief, and belief only.
In Regina v. Wagstaff (10 Cox Crim. Cases, 531), the parents of a sick child, who omitted to
call in medical attendance because of their religious belief that what they did for its cure would be
effective, were held not to be guilty of manslaughter, while it was said the contrary would have
been the result if the child had actually been starved to death by the parents, under the notion that
it was their religious duty to abstain from giving it food. But when the offence consists of a
positive act which is knowingly done, it would be dangerous to hold that the offender might
escape punishment because he religiously believed the law which he had broken ought never to
have been made. No case, we believe, can be found that has gone so far.
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6. As to that part of the charge which directed the attention of the jury
to the consequences of polygamy.
The passage complained of is as follows: “I think it not improper, in the discharge of your
duties in this case, that you should consider what are to be the consequences to the innocent
victims of this delusion. As this contest goes on, they multiply, and there are pure-minded women
and there are innocent children,—innocent in a sense even beyond the degree of the innocence of
childhood itself. These are to be the sufferers; and as jurors fail to do their duty, and as these
cases come up in the Territory of Utah, just so do these victims multiply and spread themselves
over the land.”
While every appeal by the court to the passions or the prejudices of a jury should be promptly
rebuked, and while it is the imperative duty of a reviewing court to take care that wrong is not
done in this way, we see no just cause for complaint in this case. Congress, in 1862 (12 Stat.
501), saw fit to make bigamy a crime in the Territories. This was done because of the evil
consequences that were supposed to flow from plural marriages. All the court did was to call the
attention of the jury to the peculiar character of the crime for which the accused was on trial, and
to remind them of the duty they had to perform. There was no appeal to the passions, no
instigation of prejudice. Upon the showing made by the accused himself, he was guilty of a
violation of the law under which he had been indicted: and the effort of the court seems to have
been not to withdraw the minds of the jury from the issue to be tried, but to bring them to it; not to
make them partial, but to keep them impartial.
Upon a careful consideration of the whole case, we are satisfied that no error was committed
by the court below.
Judgment affirmed.
[Mr. Justice Field concurred with the majority of the court on the several points decided except
one,—which does not relate to the religious freedom issue, but rather to the admission of the
testimony.]

Notes, Comments & Questions
1. Why is there a prohibition against polygamy?
2. Are there any arguments in favor of allowing polygamy?
3. The State of Texas has passed statutes in hopes of curtailing the establishment of polygamous
sects within the state. Can you identify those statutes?
4. Have the statutes so passed served their purpose?
5. Is the state’s interest enough to overcome the First Amendment rights of a person whose
religion supports the practice of polygamy?
6. In Reynolds, the Court distinguished between religious acts, which can be regulated, and
religious beliefs, which cannot. Can you explain the difference?
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F. Interracial Marriage Constitutionally Protected
LOVING
v.
VIRGINIA
388 U.S. 1
(1967)
WARREN, CHIEF JUSTICE.
This case presents a constitutional question never addressed by this Court: whether a statutory
scheme adopted by the State of Virginia to prevent marriages between persons solely on the basis
of racial classifications violates the Equal Protection and Due Process Clauses of the Fourteenth
Amendment.1 For reasons which seem to us to reflect the central meaning of those constitutional
commands, we conclude that these statutes cannot stand consistently with the Fourteenth
Amendment.
In June 1958, two residents of Virginia, Mildred Jeter, a Negro woman, and Richard Loving, a
white man, were married in the District of Columbia pursuant to its laws. Shortly after their
marriage, the Lovings returned to Virginia and established their marital abode in Caroline County.
At the October Term, 1958, of the Circuit Court of Caroline County, a grand jury issued an
indictment charging the Lovings with violating Virginia’s ban on interracial marriages. On
January 6, 1959, the Lovings pleaded guilty to the charge and were sentenced to one year in jail;
however, the trial judge suspended the sentence for a period of 25 years on the condition that the
Lovings leave the State and not return to Virginia together for 25 years. He stated in an opinion
that:
Almighty God created the races white, black, yellow, malay and red, and he placed them
on separate continents. And but for the interference with his arrangement there would be
no cause for such marriages. The fact that he separated the races shows that he did not
intend for the races to mix.
After their convictions, the Lovings took up residence in the District of Columbia. On
November 6, 1963, they filed a motion in the state trial court to vacate the judgment and set aside
the sentence on the ground that the statutes which they had violated were repugnant to the
Fourteenth Amendment. The motion not having been decided by October 28, 1964, the Lovings
instituted a class action in the United States District Court for the Eastern District of Virginia
requesting that a three-judge court be convened to declare the Virginia antimiscegenation statutes
unconstitutional and to enjoin state officials from enforcing their convictions. On January 22,
1965, the state trial judge denied the motion to vacate the sentences, and the Lovings perfected an
appeal to the Supreme Court of Appeals of Virginia. On February 11, 1965, the three-judge
District Court continued the case to allow the Lovings to present their constitutional claims to the
highest state court.
1

Section 1 of the Fourteenth Amendment provides:
All persons born or naturalized in the United States and subject to the jurisdiction thereof, are citizens of the
United States and of the State wherein they reside. No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person
of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the
equal protection of the laws.
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The Supreme Court of Appeals upheld the constitutionality of the antimiscegenation statutes
and, after modifying the sentence, affirmed the convictions.2 The Lovings appealed this decision,
and we noted probable jurisdiction on December 12, 1966, 385 U.S. 986, 87 S.Ct. 595, 17
L.Ed.2d 448.
The two statutes under which appellants were convicted and sentenced are part of a
comprehensive statutory scheme aimed at prohibiting and punishing interracial marriages. The
Lovings were convicted of violating §§ 20-58 of the Virginia Code:
Leaving State to Evade Law.—If any white person and colored person shall go out of this
State, for the purpose of being married, and with the intention of returning, and be married
out of it, and afterwards return to and reside in it, cohabiting as man and wife, they shall
be punished as provided in §§ 20-59, and the marriage shall be governed by the same law
as if it had been solemnized in this State. The fact of their cohabitation here as man and
wife shall be evidence of their marriage.
Section 20-59, which defines the penalty for miscegenation, provides:
Punishment for Marriage.—If any white person intermarry with a colored person, or any
colored person intermarry with a white person, he shall be guilty of a felony and shall be
punished by confinement in the penitentiary for not less than one nor more than five years.
***
I.
In upholding the constitutionality of these provisions in the decision below, the Supreme
Court of Appeals of Virginia referred to its 1955 decision in Naim v. Naim, 197 Va. 80, 87 S.E.2d
749, as stating the reasons supporting the validity of these laws. In Naim, the state court
concluded that the State’s legitimate purposes were “to preserve the racial integrity of its
citizens,” and to prevent “the corruption of blood,” “a mongrel breed of citizens,” and “the
obliteration of racial pride,” obviously an endorsement of the doctrine of White Supremacy. Id.,
at 90, 87 S.E.2d, at 756. The court also reasoned that marriage has traditionally been subject to
state regulation without federal intervention, and, consequently, the regulation of marriage should
be left to exclusive state control by the Tenth Amendment.
***
There can be no question but that Virginia’s miscegenation statutes rest solely upon
distinctions drawn according to race. The statutes proscribe generally accepted conduct if
engaged in by members of different races. Over the years, this Court has consistently repudiated
“(d)istinctions between citizens solely because of their ancestry” as being “odious to a free people
whose institutions are founded upon the doctrine of equality.” Hirabayashi v. United States, 320
U.S. 81, 100, 63 S.Ct. 1375, 1385, 87 L.Ed. 1774 (1943). At the very least, the Equal Protection
Clause demands that racial classifications, especially suspect in criminal statutes, be subjected to
the “most rigid scrutiny,” Korematsu v. United States, 323 U.S. 214, 216, 65 S.Ct. 193, 194, 89
L.Ed. 194 (1944), and, if they are ever to be upheld, they must be shown to be necessary to the
accomplishment of some permissible state objective, independent of the racial discrimination
which it was the object of the Fourteenth Amendment to eliminate. Indeed, two members of this
Court have already stated that they “cannot conceive of a valid legislative purpose . . . which
makes the color of a person’s skin the test of whether his conduct is a criminal offense.”

2

206 Va. 924, 147 S.E.2d 78 (1966).
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McLaughlin v. Florida, supra, 379 U.S. at 198, 85 S.Ct. at 292, (Stewart, J., joined by Douglas, J.,
concurring).
There is patently no legitimate overriding purpose independent of invidious racial
discrimination which justifies this classification. The fact that Virginia prohibits only interracial
marriages involving white persons demonstrates that the racial classifications must stand on their
own justification, as measures designed to maintain White Supremacy.11 We have consistently
denied the constitutionality of measures which restrict the rights of citizens on account of race.
There can be no doubt that restricting the freedom to marry solely because of racial classifications
violates the central meaning of the Equal Protection Clause.
II.
These statutes also deprive the Lovings of liberty without due process of law in violation of
the Due Process Clause of the Fourteenth Amendment. The freedom to marry has long been
recognized as one of the vital personal rights essential to the orderly pursuit of happiness by free
men.
Marriage is one of the “basic civil rights of man,” fundamental to our very existence and
survival. Skinner v. State of Oklahoma, 316 U.S. 535, 541, 62 S.Ct. 1110, 1113, 86 L.Ed. 1655
(1942). See also Maynard v. Hill, 125 U.S. 190, 8 S.Ct. 723, 31 L.Ed. 654 (1888). To deny this
fundamental freedom on so unsupportable a basis as the racial classifications embodied in these
statutes, classifications so directly subversive of the principle of equality at the heart of the
Fourteenth Amendment, is surely to deprive all the State’s citizens of liberty without due process
of law. The Fourteenth Amendment requires that the freedom of choice to marry not be restricted
by invidious racial discriminations. Under our Constitution, the freedom to marry or not marry, a
person of another race resides with the individual and cannot be infringed by the State.
These convictions must be reversed. It is so ordered.

Notes, Comments & Questions
1. What was Virginia’s purpose in barring interracial marriage?
2. Does the Court’s reasoning in Loving support same-sex marriages?
3. The Lovings were legally married in Washington, D.C; how could and why did Virginia
refuse to acknowledge the valid marriage from another jurisdiction?

11

Appellants point out that the State’s concern in these statutes, as expressed in the words of the 1924 Act’s
title, “An Act to Preserve Racial Integrity,” extends only to the integrity of the white race. While Virginia
prohibits whites from marrying any nonwhite (subject to the exception for the descendants of Pocahontas),
Negroes, Orientals, and any other racial class may intermarry without statutory interference. Appellants contend
that this distinction renders Virginia’s miscegenation statutes arbitrary and unreasonable even assuming the
constitutional validity of an official purpose to preserve “racial integrity.” We need not reach this contention
because we find the racial classifications in these statutes repugnant to the Fourteenth Amendment, even
assuming an even-handed state purpose to protect the “integrity” of all races.
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G. Can Marriage be Barred by Support Obligation?
ZABLOCKI
v.
REDHAIL
434 U.S. 374
(1978)
MARSHALL, JUSTICE.
At issue in this case is the constitutionality of a Wisconsin statute, WIS. STAT. §§ 245.10(1),
(4), (5) (1973), which provides that members of a certain class of Wisconsin residents may not
marry, within the State or elsewhere, without first obtaining a court order granting permission to
marry. The class is defined by the statute to include any “Wisconsin resident having minor issue
not in his custody and which he is under obligation to support by any court order or judgment.”
The statute specifies that court permission cannot be granted unless the marriage applicant
submits proof of compliance with the support obligation and, in addition, demonstrates that the
children covered by the support order “are not then and are not likely thereafter to become public
charges.” No marriage license may lawfully be issued in Wisconsin to a person covered by the
statute, except upon court order; any marriage entered into without compliance with § 245.10 is
declared void; and persons acquiring marriage licenses in violation of the section are subject to
criminal penalties.1
1

Wisconsin Stat. § 245.10 provides in pertinent part:
(1) No Wisconsin resident having minor issue not in his custody and which he is under obligation to support
by any court order or judgment, may marry in this state or elsewhere, without the order of either the court of
this state which granted such judgment or support order, or the court having divorce jurisdiction in the
county of this state where such minor issue resides or where the marriage license application is made. No
marriage license shall be issued to any such person except upon court order. The court, within 5 days after
such permission is sought by verified petition in a special proceeding, shall direct a court hearing to be held
in the matter to allow said person to submit proof of his compliance with such prior court obligation. No
such order shall be granted, or hearing held, unless both parties to the intended marriage appear, and unless
the person, agency, institution, welfare department or other entity having the legal or actual custody of such
minor issue is given notice of such proceeding by personal service of a copy of the petition at least 5 days
prior to the hearing, except that such appearance or notice may be waived by the court upon good cause
shown, and, if the minor issue were of a prior marriage, unless a 5-day notice thereof is given to the family
court commissioner of the county where such permission is sought, who shall attend such hearing, and to the
family court commissioner of the court which granted such divorce judgment. If the divorce judgment was
granted in a foreign court, service shall be made on the clerk of that court. Upon the hearing, if said person
submits such proof and makes a showing that such children are not then and are not likely thereafter to
become public charges, the court shall grant such order, a copy of which shall be filed in any prior
proceeding . . . or divorce action of such person in this state affected thereby; otherwise permission for a
license shall be withheld until such proof is submitted and such showing is made, but any court order
withholding such permission is an appealable order. Any hearing under this section may be waived by the
court if the court is satisfied from an examination of the court records in the case and the family support
records in the office of the clerk of court as well as from disclosure by said person of his financial resources
that the latter has complied with prior court orders of judgments affecting his minor children, and also has
shown that such children are not then and are not likely thereafter to become public charges. No county
clerk in this state shall issue such license to any person required to comply with this section unless a
certified copy of a court order permitting such marriage is filed with said county clerk.
***
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After being denied a marriage license because of his failure to comply with § 245.10, appellee
brought this class action under 42 U.S.C. § 1983, challenging the statute as violative of the Equal
Protection and Due Process Clauses of the Fourteenth Amendment and seeking declaratory and
injunctive relief. The United States District Court for the Eastern District of Wisconsin held the
statute unconstitutional under the Equal Protection Clause and enjoined its enforcement. 418 F.
Supp. 1061 (1976). We noted probable jurisdiction, 429 U.S. 1089, 97 S.Ct. 1096, 51 L.Ed.2d
534 (1977), and we now affirm.
I.
Appellee Redhail is a Wisconsin resident who, under the terms of § 245.10, is unable to enter
into a lawful marriage in Wisconsin or elsewhere so long as he maintains his Wisconsin
residency. The facts, according to the stipulation filed by the parties in the District Court, are as
follows. In January 1972, when appellee was a minor and a high school student, a paternity action
was instituted against him in Milwaukee County Court, alleging that he was the father of a baby
girl born out of wedlock on July 5, 1971. After he appeared and admitted that he was the child’s
father, the court entered an order on May 12, 1972, adjudging appellee the father and ordering
him to pay $109 per month as support for the child until she reached 18 years of age. From May
1972 until August 1974, appellee was unemployed and indigent, and consequently was unable to
make any support payments.2
On September 27, 1974, appellee filed an application for a marriage license with appellant
Zablocki, the County Clerk of Milwaukee County, and a few days later the application was denied
on the sole ground that appellee had not obtained a court order granting him permission to marry,
as required by § 245.10. Although appellee did not petition a state court thereafter, it is stipulated
that he would not have been able to satisfy either of the statutory prerequisites for an order
granting permission to marry. First, he had not satisfied his support obligations to his illegitimate
child, and as of December 1974 there was an arrearage in excess of $3,700. Second, the child had
been a public charge since her birth, receiving benefits under the Aid to Families with Dependent
Children program. It is stipulated that the child’s benefit payments were such that she would have
been a public charge even if appellee had been current in his support payments.
On December 24, 1974, appellee filed his complaint in the District Court, on behalf of himself
and the class of all Wisconsin residents who had been refused a marriage license pursuant to
§ 245.10(1) by one of the county clerks in Wisconsin. Zablocki was named as the defendant,
individually and as representative of a class consisting of all county clerks in the State. The
(4) If a Wisconsin resident having such support obligations of a minor, as stated in sub. (1), wishes to marry
in another state, he must, prior to such marriage, obtain permission of the court under sub. (1), except that
in a hearing ordered or held by the court, the other party to the proposed marriage, if domiciled in another
state, need not be present at the hearing. If such other party is not present at the hearing, the judge shall
within 5 days send a copy of the order of permission to marry, stating the obligations of support, to such
party not present.
(5) This section shall have extraterritorial effect outside the state; and s. 245.04(1) and (2) [providing that
out-of-state marriages to circumvent Wisconsin law are void] are applicable hereto. Any marriage
contracted without compliance with this section, where such compliance is required, shall be void, whether
entered into in this state or elsewhere.
The criminal penalties for violation of § 245.10 are set forth in WIS. STAT. § 245.30(1)(f) (1973). See State v.
Mueller, 44 Wis.2d 387, 171 N.W.2d 414 (1969) (upholding criminal prosecution for failure to comply with
§ 245.10).
2

The record does not indicate whether appellee obtained employment subsequent to August 1974.
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complaint alleged, among other things, that appellee and the woman he desired to marry were
expecting a child in March 1975 and wished to be lawfully married before that time. The statute
was attacked on the grounds that it deprived appellee, and the class he sought to represent of equal
protection and due process rights secured by the First, Fifth, Ninth, and Fourteenth Amendments
to the United States Constitution.
II.
In evaluating §§ 245.10(1), (4), (5) under the Equal Protection Clause, “we must first
determine what burden of justification the classification created thereby must meet, by looking to
the nature of the classification and the individual interests affected.” Memorial Hospital v.
Maricopa County, 415 U.S. 250, 253, 94 S.Ct. 1076, 1079, 1080, 39 L.Ed.2d 306 (1974). Since
our past decisions make clear that the right to marry is of fundamental importance, and since the
classification at issue here significantly interferes with the exercise of that right, we believe that
“critical examination” of the state interests advanced in support of the classification is required.
Massachusetts Board of Retirement v. Murgia, 427 U.S. 307, 312, 314, 96 S.Ct. 2562, 2566,
2567, 49 L.Ed.2d 520 (1976); see, e.g., San Antonio Independent School Dist. v. Rodriguez, 411
U.S. 1, 17, 93 S.Ct. 1278, 1288, 36 L.Ed.2d 16 (1973).
The leading decision of this Court on the right to marry is Loving v. Virginia, 388 U.S. 1, 87
S.Ct. 1817, 18 L.Ed.2d 1010 (1967). In that case, an interracial couple who had been convicted of
violating Virginia’s miscegenation laws challenged the statutory scheme on both equal protection
and due process grounds. The Court’s opinion could have rested solely on the ground that the
statutes discriminated on the basis of race in violation of the Equal Protection Clause. Id. at 1112, 87 S.Ct., at 1823-1824. But the Court went on to hold that the laws arbitrarily deprived the
couple of a fundamental liberty protected by the Due Process Clause, the freedom to marry. The
Court’s language on the latter point bears repeating:
The freedom to marry has long been recognized as one of the vital personal rights
essential to the orderly pursuit of happiness by free men.
Marriage is one of the ‘basic civil rights of man,’ fundamental to our very existence and
survival. Id., at 12, 87 S.Ct., at 1824, quoting Skinner v. Oklahoma ex rel. Williamson,
316 U.S. 535, 541, 62 S.Ct. 1110, 1113, 86 L.Ed. 1655 (1942).
Although Loving arose in the context of racial discrimination, prior and subsequent decisions
of this Court confirm that the right to marry is of fundamental importance for all individuals.
Long ago, in Maynard v. Hill, 125 U.S. 190, 8 S.Ct. 723, 31 L.Ed. 654 (1888), the Court
characterized marriage as “the most important relation in life,” id., at 205, 8 S.Ct., at 726, and as
“the foundation of the family and of society, without which there would be neither civilization nor
progress,” id., at 211, 8 S.Ct., at 729. In Meyer v. Nebraska, 262 U.S. 390, 43 S.Ct. 625, 67 L.Ed.
1042 (1923), the Court recognized that the right “to marry, establish a home and bring up
children” is a central part of the liberty protected by the Due Process Clause, id., at 399, 43 S.Ct.,
at 626, and in Skinner v. Oklahoma ex rel. Williamson, supra, 316 U.S. 535, 62 S.Ct. 1110, 86
L.Ed. 1655 (1942), marriage was described as “fundamental to the very existence and survival of
the race,” 316 U.S., at 541, 62 S.Ct., at 1113.
More recent decisions have established that the right to marry is part of the fundamental “right
of privacy” implicit in the Fourteenth Amendment’s Due Process Clause. In Griswold v.
Connecticut, 381 U.S. 479, 85 S.Ct. 1678, 14 L.Ed.2d 510 (1965), the Court observed:
We deal with a right of privacy older than the Bill of Rights-older than our political
parties, older than our school system. Marriage is a coming together for better or for
worse, hopefully enduring, and intimate to the degree of being sacred. It is an association
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that promotes a way of life, not causes; a harmony in living, not political faiths; a bilateral
loyalty, not commercial or social projects. Yet it is an association for as noble a purpose
as any involved in our prior decisions. Id. at 486, 85 S.Ct., at 1682.
See also id., at 495, 85 S.Ct., at 1687 (Goldberg, J., concurring); id. at 502-503, 85 S.Ct., at 169192 (White, J., concurring in judgment).
Cases subsequent to Griswold and Loving have routinely categorized the decision to
marry as among the personal decisions protected by the right of privacy. See generally
Whalen v. Roe, 429 U.S. 589, 598-600, and nn. 23-26, 97 S.Ct. 869, 876-877, 51 L.Ed.2d
64 (1977). . . .
It is not surprising that the decision to marry has been placed on the same level of importance
as decisions relating to procreation, childbirth, child rearing, and family relationships. As the
facts of this case illustrate, it would make little sense to recognize a right of privacy with respect
to other matters of family life and not with respect to the decision to enter the relationship that is
the foundation of the family in our society. The woman whom appellee desired to marry had a
fundamental right to seek an abortion of their expected child, see Roe v. Wade, supra, or to bring
the child into life to suffer the myriad social, if not economic, disabilities that the status of
illegitimacy brings, see Trimble v. Gordon, 430 U.S. 762, 768-70, and n. 13, 97 S.Ct. 1459, 146465 (1977); Weber v. Aetna Casualty & Surety Co., 406 U.S. 164, 175-76, 92 S.Ct. 1400, 1406-07,
31 L.Ed.2d 768 (1972). Surely, a decision to marry and raise the child in a traditional family
setting must receive equivalent protection. And, if appellee’s right to procreate means anything at
all, it must imply some right to enter the only relationship in which the State of Wisconsin allows
sexual relations legally to take place.11
By reaffirming the fundamental character of the right to marry, we do not mean to suggest that
every state regulation which relates in any way to the incidents of or prerequisites for marriage
must be subjected to rigorous scrutiny. To the contrary, reasonable regulations that do not
significantly interfere with decisions to enter into the marital relationship may legitimately be
imposed. See Califano v. Jobst, 434 U.S. 47, 98 S.Ct. 95, 54 L.Ed.2d 228, n.12, infra. The
statutory classification at issue here, however, clearly does interfere directly and substantially with
the right to marry.
Under the challenged statute, no Wisconsin resident in the affected class may marry in
Wisconsin or elsewhere without a court order, and marriages contracted in violation of the statute
are both void and punishable as criminal offenses. Some of those in the affected class, like
appellee, will never be able to obtain the necessary court order, because they either lack the
financial means to meet their support obligations or cannot prove that their children will not
become public charges. These persons are absolutely prevented from getting married. Many
others, able in theory to satisfy the statute’s requirements, will be sufficiently burdened by having
to do so that they will in effect be coerced into forgoing their right to marry. And even those who
can be persuaded to meet the statute’s requirements suffer a serious intrusion into their freedom of
choice in an area in which we have held such freedom to be fundamental.12
11

Wisconsin punishes fornication as a criminal offense:
Whoever has sexual intercourse with a person not his spouse may be fined not more than $200 or
imprisoned not more than 6 months or both. WIS. STAT. § 944.15 (1973).

12

The directness and substantiality of the interference with the freedom to marry distinguish the instant case
from Califano v. Jobst, 434 U.S. 47, 98 S.Ct. 95, 54 L.Ed.2d 228. In Jobst, we upheld sections of the Social
Security Act providing, inter alia, for termination of a dependent child’s benefits upon marriage to an individual
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III.
When a statutory classification significantly interferes with the exercise of a fundamental
right, it cannot be upheld unless it is supported by sufficiently important state interests and is
closely tailored to effectuate only those interests. See, e.g., Carey v. Population Services
International, 431 U.S., at 686, 97 S.Ct., at 2017; Memorial Hospital v. Maricopa County, 415
U.S., at 262-63, 94 S.Ct., at 1084-85; San Antonio Independent School Dist. v. Rodriguez, 411
U.S., at 16-17, 93 S.Ct., at 1287-88; Bullock v. Carter, 405 U.S. 134, 144, 92 S.Ct. 849, 856, 31
L.Ed.2d 92 (1972). Appellant asserts that two interests are served by the challenged statute: the
permission-to-marry proceeding furnishes an opportunity to counsel the applicant as to the
necessity of fulfilling his prior support obligations; and the welfare of the out-of-custody children
is protected. We may accept for present purposes that these are legitimate and substantial
interests, but, since the means selected by the State for achieving these interests unnecessarily
impinge on the right to marry, the statute cannot be sustained.
There is evidence that the challenged statute, as originally introduced in the Wisconsin
Legislature, was intended merely to establish a mechanism whereby persons with support
obligations to children from prior marriages could be counseled before they entered into new
marital relationships and incurred further support obligations. Court permission to marry was to
be required, but apparently permission was automatically to be granted after counseling was
completed. The statute actually enacted, however, does not expressly require or provide for any
counseling whatsoever, nor for any automatic granting of permission to marry by the court, and
thus it can hardly be justified as a means for ensuring counseling of the persons within its
coverage. Even assuming that counseling does take place—a fact as to which there is no evidence
in the record—this interest obviously cannot support the withholding of court permission to marry
once counseling is completed.
With regard to safeguarding the welfare of the out-of-custody children, appellant’s brief does
not make clear the connection between the State’s interest and the statute’s requirements. At
argument, appellant’s counsel suggested that, since permission to marry cannot be granted unless
the applicant shows that he has satisfied his court-determined support obligations to the prior
children and that those children will not become public charges, the statute provides incentive for
the applicant to make support payments to his children. TR. OF ORAL ARG. 17-20. This
“collection device” rationale cannot justify the statute’s broad infringement on the right to marry.
First, with respect to individuals who are unable to meet the statutory requirements, the statute
merely prevents the applicant from getting married, without delivering any money at all into the
hands of the applicant’s prior children. More importantly, regardless of the applicant’s ability or
willingness to meet the statutory requirements, the State already has numerous other means for
exacting compliance with support obligations, means that are at least as effective as the instant
statute’s and yet do not impinge upon the right to marry. Under Wisconsin law, whether the
not entitled to benefits under the Act. As the opinion for the Court expressly noted, the rule terminating benefits
upon marriage was not “an attempt to interfere with the individual’s freedom to make a decision as important as
marriage.” 434 U.S., at 54, 98 S.Ct., at 99. The Social Security provisions placed no direct legal obstacle in the
path of persons desiring to get married, and—notwithstanding our Brother REHNQUIST’S imaginative recasting of
the case, see dissenting opinion, post, at 692—there was no evidence that the laws significantly discouraged, let
alone made “practically impossible,” any marriages. Indeed, the provisions had not deterred the individual who
challenged the statute from getting married, even though he and his wife were both disabled. See Califano v.
Jobst, 434 U.S., at 48, 98 S.Ct., at 96. See also 434 U.S., at 57, n. 17, 98 S.Ct., at 101 (because of availability of
other federal benefits, total payments to the Jobsts after marriage were only $20 per month less than they would
have been had Mr. Jobst’s child benefits not been terminated).
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children are from a prior marriage or were born out of wedlock, court-determined support
obligations may be enforced directly via wage assignments, civil contempt proceedings, and
criminal penalties. And, if the State believes that parents of children out of their custody should
be responsible for ensuring that those children do not become public charges, this interest can be
achieved by adjusting the criteria used for determining the amounts to be paid under their support
orders.
There is also some suggestion that § 245.10 protects the ability of marriage applicants to meet
support obligations to prior children by preventing the applicants from incurring new support
obligations. But the challenged provisions of § 245.10 are grossly under inclusive with respect to
this purpose, since they do not limit in any way new financial commitments by the applicant other
than those arising out of the contemplated marriage. The statutory classification is substantially
over inclusive as well: Given the possibility that the new spouse will actually better the
applicant’s financial situation, by contributing income from a job or otherwise, the statute in many
cases may prevent affected individuals from improving their ability to satisfy their prior support
obligations. And, although it is true that the applicant will incur support obligations to any
children born during the contemplated marriage, preventing the marriage may only result in the
children being born out of wedlock, as in fact occurred in appellee’s case. Since the support
obligation is the same whether the child is born in or out of wedlock, the net result of preventing
the marriage is simply more illegitimate children.
The statutory classification created by §§ 245.10(1), (4), (5) thus cannot be justified by the
interests advanced in support of it. The judgment of the District Court is, accordingly,
Affirmed.
Mr. CHIEF JUSTICE BURGER filed a concurring opinion.
Mr. JUSTICE STEWART and Mr. JUSTICE POWELL filed opinions concurring in the judgment.
Mr. JUSTICE REHNQUIST filed a dissenting opinion.

Notes, Comments & Questions
1.
2.
3.
4.
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What was Wisconsin’s original intent in passing the statute at issue in Zablocki?
Are there legitimate limitations that can be imposed upon those desiring to marry?
How might Wisconsin have structured the statute so that it might have passed review?
Is there a similar Texas statute?
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H. Same Sex Marriage Sanctioned and Required by the States
OBERGEFELL
v.
HODGES
135 S.Ct. 2584
(2015)
JUSTICE KENNEDY delivered the opinion of the Court, in which JUSTICES GINSBURG, BREYER,
SOTOMAYOR, and KAGAN, joined.
OPINION
JUSTICE KENNEDY delivered the opinion of the Court.
The Constitution promises liberty to all within its reach, a liberty that includes certain specific
rights that allow persons, within a lawful realm, to define and express their identity. The
petitioners in these cases seek to find that liberty by marrying someone of the same sex and
having their marriages deemed lawful on the same terms and conditions as marriages between
persons of the opposite sex.
I
These cases come from Michigan, Kentucky, Ohio, and Tennessee, States that define marriage
as a union between one man and one woman. See, e.g., Mich. Const., Art. I, § 25; Ky. Const.
§ 233A; OHIO REV.CODE Ann. § 3101.01 (Lexis 2008); Tenn. Const., Art. XI, § 18. The
petitioners are 14 same-sex couples and two men whose same-sex partners are deceased. The
respondents are state officials responsible for enforcing the laws in question. The petitioners
claim the respondents violate the Fourteenth Amendment by denying them the right to marry or to
have their marriages, lawfully performed in another State, given full recognition.
***
II
Before addressing the principles and precedents that govern these cases, it is appropriate to
note the history of the subject now before the Court.
A.
From their beginning to their most recent page, the annals of human history reveal the
transcendent importance of marriage. The lifelong union of a man and a woman always has
promised nobility and dignity to all persons, without regard to their station in life. Marriage is
sacred to those who live by their religions and offers unique fulfillment to those who find meaning
in the secular realm. Its dynamic allows two people to find a life that could not be found alone,
for a marriage becomes greater than just the two persons. Rising from the most basic human
needs, marriage is essential to our most profound hopes and aspirations.
***
That history is the beginning of these cases. The respondents say it should be the end as well.
To them, it would demean a timeless institution if the concept and lawful status of marriage were
extended to two persons of the same sex. Marriage, in their view, is by its nature a gender-

GEORGE ON TEXAS FAMILY LAW

37

Chapter 1
Constitutional Concerns in Family Law

differentiated union of man and woman. This view long has been held—and continues to be
held—in good faith by reasonable and sincere people here and throughout the world.
The petitioners acknowledge this history but contend that these cases cannot end there. Were
their intent to demean the revered idea and reality of marriage, the petitioners’ claims would be of
a different order. But that is neither their purpose nor their submission. To the contrary, it is the
enduring importance of marriage that underlies the petitioners’ contentions. This, they say, is
their whole point. Far from seeking to devalue marriage, the petitioners seek it for themselves
because of their respect—and need—for its privileges and responsibilities. And their immutable
nature dictates that same-sex marriage is their only real path to this profound commitment.
Recounting the circumstances of three of these cases illustrates the urgency of the petitioners’
cause from their perspective. Petitioner James Obergefell, a plaintiff in the Ohio case, met John
Arthur over two decades ago. They fell in love and started a life together, establishing a lasting,
committed relation. In 2011, however, Arthur was diagnosed with amyotrophic lateral sclerosis,
or ALS. This debilitating disease is progressive, with no known cure. Two years ago, Obergefell
and Arthur decided to commit to one another, resolving to marry before Arthur died. To fulfill
their mutual promise, they traveled from Ohio to Maryland, where same-sex marriage was legal.
It was difficult for Arthur to move, and so the couple were wed inside a medical transport plane as
it remained on the tarmac in Baltimore. Three months later, Arthur died. Ohio law does not
permit Obergefell to be listed as the surviving spouse on Arthur’s death certificate. By statute,
they must remain strangers even in death, a state-imposed separation Obergefell deems “hurtful
for the rest of time.” App. in No. 14-556 etc., p. 38. He brought suit to be shown as the surviving
spouse on Arthur’s death certificate.
April DeBoer and Jayne Rowse are co-plaintiffs in the case from Michigan. They celebrated a
commitment ceremony to honor their permanent relation in 2007. They both work as nurses,
DeBoer in a neonatal unit and Rowse in an emergency unit. In 2009, DeBoer and Rowse fostered
and then adopted a baby boy. Later that same year, they welcomed another son into their family.
The new baby, born prematurely and abandoned by his biological mother, required around-theclock care. The next year, a baby girl with special needs joined their family. Michigan, however,
permits only opposite-sex married couples or single individuals to adopt, so each child can have
only one woman as his or her legal parent. If an emergency were to arise, schools and hospitals
may treat the three children as if they had only one parent. And, were tragedy to befall either
DeBoer or Rowse, the other would have no legal rights over the children she had not been
permitted to adopt. This couple seeks relief from the continuing uncertainty their unmarried
status creates in their lives.
Army Reserve Sergeant First Class Ijpe DeKoe and his partner Thomas Kostura, co-plaintiffs
in the Tennessee case, fell in love. In 2011, DeKoe received orders to deploy to Afghanistan.
Before leaving, he and Kostura married in New York. A week later, DeKoe began his
deployment, which lasted for almost a year. When he returned, the two settled in Tennessee,
where DeKoe works full-time for the Army Reserve. Their lawful marriage is stripped from them
whenever they reside in Tennessee, returning and disappearing as they travel across state lines.
DeKoe, who served this Nation to preserve the freedom the Constitution protects, must endure a
substantial burden.
The cases now before the Court involve other petitioners as well, each with their own
experiences. Their stories reveal that they seek not to denigrate marriage but rather to live their
lives, or honor their spouses’ memory, joined by its bond.
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B.
The ancient origins of marriage confirm its centrality, but it has not stood in isolation from
developments in law and society. The history of marriage is one of both continuity and change.
That institution—even as confined to opposite-sex relations—has evolved over time.
For example, marriage was once viewed as an arrangement by the couple’s parents based on
political, religious, and financial concerns; but by the time of the Nation’s founding it was
understood to be a voluntary contract between a man and a woman. See N. Cott, Public Vows: A
History of Marriage and the Nation 9-17 (2000); S. Coontz, Marriage, A History 15-16 (2005).
As the role and status of women changed, the institution further evolved. Under the centuries-old
doctrine of coverture, a married man and woman were treated by the State as a single, maledominated legal entity. See 1 W. Blackstone, Commentaries on the Laws of England 430 (1765).
As women gained legal, political, and property rights, and as society began to understand that
women have their own equal dignity, the law of coverture was abandoned. . . .
These new insights have strengthened, not weakened, the institution of marriage. Indeed,
changed understandings of marriage are characteristic of a Nation where new dimensions of
freedom become apparent to new generations, often through perspectives that begin in pleas or
protests and then are considered in the political sphere and the judicial process.
This dynamic can be seen in the Nation’s experiences with the rights of gays and lesbians.
Until the mid-20th century, same-sex intimacy long had been condemned as immoral by the state
itself in most Western nations, a belief often embodied in the criminal law. For this reason,
among others, many persons did not deem homosexuals to have dignity in their own distinct
identity. A truthful declaration by same-sex couples of what was in their hearts had to remain
unspoken. . . .
***
In the late 20th century, following substantial cultural and political developments, same-sex
couples began to lead more open and public lives and to establish families. This development was
followed by a quite extensive discussion of the issue in both governmental and private sectors and
by a shift in public attitudes toward greater tolerance. As a result, questions about the rights of
gays and lesbians soon reached the courts, where the issue could be discussed in the formal
discourse of the law.
This Court first gave detailed consideration to the legal status of homosexuals in Bowers v.
Hardwick, 478 U.S. 186, 106 S.Ct. 2841, 92 L.Ed.2d 140 (1986). There it upheld the
constitutionality of a Georgia law deemed to criminalize certain homosexual acts. Ten years later,
in Romer v. Evans, 517 U.S. 620, 116 S.Ct. 1620, 134 L.Ed.2d 855 (1996), the Court invalidated
an amendment to Colorado’s Constitution that sought to foreclose any branch or political
subdivision of the State from protecting persons against discrimination based on sexual
orientation. Then, in 2003, the Court overruled Bowers, holding that laws making same-sex
intimacy a crime “demea[n] the lives of homosexual persons.” Lawrence v. Texas, 539 U.S. 558,
575, 123 S.Ct. 2472, 156 L.Ed.2d 508.
Against this background, the legal question of same-sex marriage arose. In 1993, the Hawaii
Supreme Court held Hawaii’s law restricting marriage to opposite-sex couples constituted a
classification on the basis of sex and was therefore subject to strict scrutiny under the Hawaii
Constitution. Baehr v. Lewin, 74 Haw. 530, 852 P.2d 44. Although this decision did not mandate
that same-sex marriage be allowed, some States were concerned by its implications and
reaffirmed in their laws that marriage is defined as a union between opposite-sex partners. So too
in 1996, Congress passed the Defense of Marriage Act (DOMA), 110 Stat. 2419, defining
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marriage for all federal-law purposes as “only a legal union between one man and one woman as
husband and wife.” 1 U.S.C. § 7.
***
. . . Two Terms ago, in United States v. Windsor, 570 U.S. ––––, 133 S.Ct. 2675, 186 L.Ed.2d
808 (2013), this Court invalidated DOMA to the extent it barred the Federal Government from
treating same-sex marriages as valid even when they were lawful in the State where they were
licensed. DOMA, the Court held, impermissibly disparaged those same-sex couples “who wanted
to affirm their commitment to one another before their children, their family, their friends, and
their community.” Id., at ––––, 133 S.Ct., at 2689.
Numerous cases about same-sex marriage have reached the United States Courts of Appeals
in recent years. In accordance with the judicial duty to base their decisions on principled reasons
and neutral discussions, without scornful or disparaging commentary, courts have written a
substantial body of law considering all sides of these issues. That case law helps to explain and
formulate the underlying principles this Court now must consider. With the exception of the
opinion here under review and one other, see Citizens for Equal Protection v. Bruning, 455 F.3d
859, 864-868 (C.A.8 2006), the Courts of Appeals have held that excluding same-sex couples
from marriage violates the Constitution. There also have been many thoughtful District Court
decisions addressing same-sex marriage—and most of them, too, have concluded same-sex
couples must be allowed to marry. . . .
***
III
Under the Due Process Clause of the Fourteenth Amendment, no State shall “deprive any
person of life, liberty, or property, without due process of law.” The fundamental liberties
protected by this Clause include most of the rights enumerated in the Bill of Rights. See Duncan
v. Louisiana, 391 U.S. 145, 147-149, 88 S.Ct. 1444, 20 L.Ed.2d 491 (1968). In addition these
liberties extend to certain personal choices central to individual dignity and autonomy, including
intimate choices that define personal identity and beliefs. See, e.g., Eisenstadt v. Baird, 405 U.S.
438, 453, 92 S.Ct. 1029, 31 L.Ed.2d 349 (1972); Griswold v. Connecticut, 381 U.S. 479, 484-486,
85 S.Ct. 1678, 14 L.Ed.2d 510 (1965).
***
The nature of injustice is that we may not always see it in our own times. The generations
that wrote and ratified the Bill of Rights and the Fourteenth Amendment did not presume to know
the extent of freedom in all of its dimensions, and so they entrusted to future generations a charter
protecting the right of all persons to enjoy liberty as we learn its meaning. When new insight
reveals discord between the Constitution’s central protections and a received legal stricture, a
claim to liberty must be addressed.
Applying these established tenets, the Court has long held the right to marry is protected by
the Constitution. In Loving v. Virginia, 388 U.S. 1, 12, 87 S.Ct. 1817, 18 L.Ed.2d 1010 (1967),
which invalidated bans on interracial unions, a unanimous Court held marriage is “one of the vital
personal rights essential to the orderly pursuit of happiness by free men.” The Court reaffirmed
that holding in Zablocki v. Redhail, 434 U.S. 374, 384, 98 S.Ct. 673, 54 L.Ed.2d 618 (1978),
which held the right to marry was burdened by a law prohibiting fathers who were behind on child
support from marrying. The Court again applied this principle in Turner v. Safley, 482 U.S. 78,
95, 107 S.Ct. 2254, 96 L.Ed.2d 64 (1987), which held the right to marry was abridged by
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regulations limiting the privilege of prison inmates to marry. Over time and in other contexts, the
Court has reiterated that the right to marry is fundamental under the Due Process Clause. . . .
***
This analysis compels the conclusion that same-sex couples may exercise the right to marry.
The four principles and traditions to be discussed demonstrate that the reasons marriage is
fundamental under the Constitution apply with equal force to same-sex couples.
A first premise of the Court’s relevant precedents is that the right to personal choice regarding
marriage is inherent in the concept of individual autonomy. This abiding connection between
marriage and liberty is why Loving invalidated interracial marriage bans under the Due Process
Clause. See 388 U.S., at 12, 87 S.Ct. 1817; see also Zablocki, supra, at 384, 98 S.Ct. 673
(observing Loving held “the right to marry is of fundamental importance for all individuals”).
Like choices concerning contraception, family relationships, procreation, and childrearing, all of
which are protected by the Constitution, decisions concerning marriage are among the most
intimate that an individual can make. See Lawrence, supra, at 574, 123 S.Ct. 2472. Indeed, the
Court has noted it would be contradictory “to recognize a right of privacy with respect to other
matters of family life and not with respect to the decision to enter the relationship that is the
foundation of the family in our society.” Zablocki, supra, at 386, 98 S.Ct. 673.
Choices about marriage shape an individual’s destiny. As the Supreme Judicial Court of
Massachusetts has explained, because “it fulfils yearnings for security, safe haven, and connection
that express our common humanity, civil marriage is an esteemed institution, and the decision
whether and whom to marry is among life’s momentous acts of self-definition.” Goodridge, 440
Mass., at 322, 798 N.E.2d, at 955.
The nature of marriage is that, through its enduring bond, two persons together can find other
freedoms, such as expression, intimacy, and spirituality. This is true for all persons, whatever
their sexual orientation. See Windsor, 570 U.S., at ––––, 133 S.Ct., at 2693-2695. There is
dignity in the bond between two men or two women who seek to marry and in their autonomy to
make such profound choices. Cf. Loving, supra, at 12, 87 S.Ct. 1817 (“[T]he freedom to marry,
or not marry, a person of another race resides with the individual and cannot be infringed by the
State”).
A second principle in this Court’s jurisprudence is that the right to marry is fundamental
because it supports a two-person union unlike any other in its importance to the committed
individuals. This point was central to Griswold v. Connecticut, which held the Constitution
protects the right of married couples to use contraception. 381 U.S., at 485, 85 S.Ct. 1678.
Suggesting that marriage is a right “older than the Bill of Rights,” Griswold described marriage
this way:
“Marriage is a coming together for better or for worse, hopefully enduring, and intimate to
the degree of being sacred. It is an association that promotes a way of life, not causes; a
harmony in living, not political faiths; a bilateral loyalty, not commercial or social
projects. Yet it is an association for as noble a purpose as any involved in our prior
decisions.” Id., at 486, 85 S.Ct. 1678.
And in Turner, the Court again acknowledged the intimate association protected by this right,
holding prisoners could not be denied the right to marry because their committed relationships
satisfied the basic reasons why marriage is a fundamental right. See 482 U.S., at 95-96, 107 S.Ct.
2254. The right to marry thus dignifies couples who “wish to define themselves by their
commitment to each other.” Windsor, supra, at ––––, 133 S.Ct., at 2689. Marriage responds to
the universal fear that a lonely person might call out only to find no one there. It offers the hope
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of companionship and understanding and assurance that while both still live there will be someone
to care for the other.
As this Court held in Lawrence, same-sex couples have the same right as opposite-sex couples
to enjoy intimate association. Lawrence invalidated laws that made same-sex intimacy a criminal
act. And it acknowledged that “[w]hen sexuality finds overt expression in intimate conduct with
another person, the conduct can be but one element in a personal bond that is more enduring.”
539 U.S., at 567, 123 S.Ct. 2472. But while Lawrence confirmed a dimension of freedom that
allows individuals to engage in intimate association without criminal liability, it does not follow
that freedom stops there. Outlaw to outcast may be a step forward, but it does not achieve the full
promise of liberty.
A third basis for protecting the right to marry is that it safeguards children and families and
thus draws meaning from related rights of childrearing, procreation, and education. See Pierce v.
Society of Sisters, 268 U.S. 510, 45 S.Ct. 571, 69 L.Ed. 1070 (1925); Meyer, 262 U.S., at 399, 43
S.Ct. 625. The Court has recognized these connections by describing the varied rights as a unified
whole: “[T]he right to ‘marry, establish a home and bring up children’ is a central part of the
liberty protected by the Due Process Clause.” Zablocki, 434 U.S., at 384, 98 S.Ct. 673 (quoting
Meyer, supra, at 399, 43 S.Ct. 625). Under the laws of the several States, some of marriage’s
protections for children and families are material. But marriage also confers more profound
benefits. By giving recognition and legal structure to their parents’ relationship, marriage allows
children “to understand the integrity and closeness of their own family and its concord with other
families in their community and in their daily lives.” Windsor, supra, at ––––, 133 S.Ct., at 26942695. Marriage also affords the permanency and stability important to children’s best interests.
See Brief for Scholars of the Constitutional Rights of Children as Amici Curiae 22-27.
As all parties agree, many same-sex couples provide loving and nurturing homes to their
children, whether biological or adopted. And hundreds of thousands of children are presently
being raised by such couples. See Brief for Gary J. Gates as Amicus Curiae. Most States have
allowed gays and lesbians to adopt, either as individuals or as couples, and many adopted and
foster children have same-sex parents, see id., at 5. This provides powerful confirmation from the
law itself that gays and lesbians can create loving, supportive families.
Excluding same-sex couples from marriage thus conflicts with a central premise of the right to
marry. Without the recognition, stability, and predictability marriage offers, their children suffer
the stigma of knowing their families are somehow lesser. They also suffer the significant material
costs of being raised by unmarried parents, relegated through no fault of their own to a more
difficult and uncertain family life. The marriage laws at issue here thus harm and humiliate the
children of same-sex couples. See Windsor, supra, at ––––, 133 S.Ct., at 2694-2695.
That is not to say the right to marry is less meaningful for those who do not or cannot have
children. An ability, desire, or promise to procreate is not and has not been a prerequisite for a
valid marriage in any State. In light of precedent protecting the right of a married couple not to
procreate, it cannot be said the Court or the States have conditioned the right to marry on the
capacity or commitment to procreate. The constitutional marriage right has many aspects, of
which childbearing is only one.
Fourth and finally, this Court’s cases and the Nation’s traditions make clear that marriage is a
keystone of our social order. Alexis de Tocqueville recognized this truth on his travels through
the United States almost two centuries ago:
“There is certainly no country in the world where the tie of marriage is so much respected
as in America . . . [W]hen the American retires from the turmoil of public life to the
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bosom of his family, he finds in it the image of order and of peace. . . . [H]e afterwards
carries [that image] with him into public affairs.” 1 Democracy in America 309 (H. Reeve
transl., rev. ed. 1990).
In Maynard v. Hill, 125 U.S. 190, 211, 8 S.Ct. 723, 31 L.Ed. 654 (1888), the Court echoed de
Tocqueville, explaining that marriage is “the foundation of the family and of society, without
which there would be neither civilization nor progress.” Marriage, the Maynard Court said, has
long been “ ‘a great public institution, giving character to our whole civil polity.’ ” Id., at 213, 8
S.Ct. 723. This idea has been reiterated even as the institution has evolved in substantial ways
over time, superseding rules related to parental consent, gender, and race once thought by many to
be essential. See generally N. Cott, Public Vows. Marriage remains a building block of our
national community.
For that reason, just as a couple vows to support each other, so does society pledge to support
the couple, offering symbolic recognition and material benefits to protect and nourish the union.
Indeed, while the States are in general free to vary the benefits they confer on all married couples,
they have throughout our history made marriage the basis for an expanding list of governmental
rights, benefits, and responsibilities. These aspects of marital status include: taxation; inheritance
and property rights; rules of intestate succession; spousal privilege in the law of evidence; hospital
access; medical decision making authority; adoption rights; the rights and benefits of survivors;
birth and death certificates; professional ethics rules; campaign finance restrictions; workers’
compensation benefits; health insurance; and child custody, support, and visitation rules. See
Brief for United States as Amicus Curiae 6-9; Brief for American Bar Association as Amicus
Curiae 8-29. Valid marriage under state law is also a significant status for over a thousand
provisions of federal law. See Windsor, 570 U.S., at –––– – ––––, 133 S.Ct., at 2690-2691. The
States have contributed to the fundamental character of the marriage right by placing that
institution at the center of so many facets of the legal and social order.
There is no difference between same- and opposite-sex couples with respect to this principle.
Yet by virtue of their exclusion from that institution, same-sex couples are denied the
constellation of benefits that the States have linked to marriage. This harm results in more than
just material burdens. Same-sex couples are consigned to an instability many opposite-sex
couples would deem intolerable in their own lives. As the State itself makes marriage all the more
precious by the significance it attaches to it, exclusion from that status has the effect of teaching
that gays and lesbians are unequal in important respects. It demeans gays and lesbians for the
State to lock them out of a central institution of the Nation’s society. Same-sex couples, too, may
aspire to the transcendent purposes of marriage and seek fulfillment in its highest meaning.
The limitation of marriage to opposite-sex couples may long have seemed natural and just, but
its inconsistency with the central meaning of the fundamental right to marry is now manifest.
With that knowledge must come the recognition that laws excluding same-sex couples from the
marriage right impose stigma and injury of the kind prohibited by our basic charter.
Objecting that this does not reflect an appropriate framing of the issue, the respondents refer
to Washington v. Glucksberg, 521 U.S. 702, 721, 117 S.Ct. 2258, 138 L.Ed.2d 772 (1997), which
called for a “ ‘careful description’ ” of fundamental rights. They assert the petitioners do not seek
to exercise the right to marry but rather a new and nonexistent “right to same-sex marriage.”
Brief for Respondent in No. 14-556, p. 8. Glucksberg did insist that liberty under the Due Process
Clause must be defined in a most circumscribed manner, with central reference to specific
historical practices. Yet while that approach may have been appropriate for the asserted right
there involved (physician-assisted suicide), it is inconsistent with the approach this Court has used
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in discussing other fundamental rights, including marriage and intimacy. Loving did not ask about
a “right to interracial marriage”; Turner did not ask about a “right of inmates to marry”; and
Zablocki did not ask about a “right of fathers with unpaid child support duties to marry.” Rather,
each case inquired about the right to marry in its comprehensive sense, asking if there was a
sufficient justification for excluding the relevant class from the right. See also Glucksberg, 521
U.S., at 752-773, 117 S.Ct. 2258 (SOUTER, J., concurring in judgment); id., at 789-792, 117 S.Ct.
2258 (BREYER, J., concurring in judgments).
That principle applies here. If rights were defined by who exercised them in the past, then
received practices could serve as their own continued justification and new groups could not
invoke rights once denied. This Court has rejected that approach, both with respect to the right to
marry and the rights of gays and lesbians. See Loving, 388 U.S., at 12, 87 S.Ct. 1817; Lawrence,
539 U.S., at 566-567, 123 S.Ct. 2472.
The right to marry is fundamental as a matter of history and tradition, but rights come not
from ancient sources alone. They rise, too, from a better informed understanding of how
constitutional imperatives define a liberty that remains urgent in our own era. Many who deem
same-sex marriage to be wrong reach that conclusion based on decent and honorable religious or
philosophical premises, and neither they nor their beliefs are disparaged here. But when that
sincere, personal opposition becomes enacted law and public policy, the necessary consequence is
to put the imprimatur of the State itself on an exclusion that soon demeans or stigmatizes those
whose own liberty is then denied. Under the Constitution, same-sex couples seek in marriage the
same legal treatment as opposite-sex couples, and it would disparage their choices and diminish
their personhood to deny them this right. The right of same-sex couples to marry that is part of
the liberty promised by the Fourteenth Amendment is derived, too, from that Amendment’s
guarantee of the equal protection of the laws. The Due Process Clause and the Equal Protection
Clause are connected in a profound way, though they set forth independent principles. Rights
implicit in liberty and rights secured by equal protection may rest on different precepts and are not
always co-extensive, yet in some instances each may be instructive as to the meaning and reach of
the other. In any particular case one Clause may be thought to capture the essence of the right in a
more accurate and comprehensive way, even as the two Clauses may converge in the
identification and definition of the right. See M.L.B., 519 U.S., at 120-121, 117 S.Ct. 555; id., at
128-129, 117 S.Ct. 555 (KENNEDY, J., concurring in judgment); Bearden v. Georgia, 461 U.S.
660, 665, 103 S.Ct. 2064, 76 L.Ed.2d 221 (1983). This interrelation of the two principles furthers
our understanding of what freedom is and must become.
The Court’s cases touching upon the right to marry reflect this dynamic. In Loving the Court
invalidated a prohibition on interracial marriage under both the Equal Protection Clause and the
Due Process Clause. The Court first declared the prohibition invalid because of its unequal
treatment of interracial couples. It stated: “There can be no doubt that restricting the freedom to
marry solely because of racial classifications violates the central meaning of the Equal Protection
Clause.” 388 U.S., at 12, 87 S.Ct. 1817. With this link to equal protection the Court proceeded to
hold the prohibition offended central precepts of liberty: “To deny this fundamental freedom on
so unsupportable a basis as the racial classifications embodied in these statutes, classifications so
directly subversive of the principle of equality at the heart of the Fourteenth Amendment, is surely
to deprive all the State’s citizens of liberty without due process of law.” Ibid. The reasons why
marriage is a fundamental right became more clear and compelling from a full awareness and
understanding of the hurt that resulted from laws barring interracial unions.
The synergy between the two protections is illustrated further in Zablocki. There the Court
invoked the Equal Protection Clause as its basis for invalidating the challenged law, which, as
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already noted, barred fathers who were behind on child-support payments from marrying without
judicial approval. The equal protection analysis depended in central part on the Court’s holding
that the law burdened a right “of fundamental importance.” 434 U.S., at 383, 98 S.Ct. 673. It was
the essential nature of the marriage right, discussed at length in Zablocki, see id., at 383-387, 98
S.Ct. 673, that made apparent the law’s incompatibility with requirements of equality. Each
concept—liberty and equal protection—leads to a stronger understanding of the other.
***
In Lawrence the Court acknowledged the interlocking nature of these constitutional
safeguards in the context of the legal treatment of gays and lesbians. See 539 U.S., at 575, 123
S.Ct. 2472. Although Lawrence elaborated its holding under the Due Process Clause, it
acknowledged, and sought to remedy, the continuing inequality that resulted from laws making
intimacy in the lives of gays and lesbians a crime against the State. See ibid. Lawrence therefore
drew upon principles of liberty and equality to define and protect the rights of gays and lesbians,
holding the State “cannot demean their existence or control their destiny by making their private
sexual conduct a crime.” Id., at 578, 123 S.Ct. 2472.
This dynamic also applies to same-sex marriage. It is now clear that the challenged laws
burden the liberty of same-sex couples, and it must be further acknowledged that they abridge
central precepts of equality. Here the marriage laws enforced by the respondents are in essence
unequal: same-sex couples are denied all the benefits afforded to opposite-sex couples and are
barred from exercising a fundamental right. Especially against a long history of disapproval of
their relationships, this denial to same-sex couples of the right to marry works a grave and
continuing harm. The imposition of this disability on gays and lesbians serves to disrespect and
subordinate them. And the Equal Protection Clause, like the Due Process Clause, prohibits this
unjustified infringement of the fundamental right to marry. See, e.g., Zablocki, supra, at 383-388,
98 S.Ct. 673; Skinner, 316 U.S., at 541, 62 S.Ct. 1110.
These considerations lead to the conclusion that the right to marry is a fundamental right
inherent in the liberty of the person, and under the Due Process and Equal Protection Clauses of
the Fourteenth Amendment couples of the same-sex may not be deprived of that right and that
liberty. The Court now holds that same-sex couples may exercise the fundamental right to marry.
No longer may this liberty be denied to them. Baker v. Nelson must be and now is overruled, and
the State laws challenged by Petitioners in these cases are now held invalid to the extent they
exclude same-sex couples from civil marriage on the same terms and conditions as opposite-sex
couples.
IV
There may be an initial inclination in these cases to proceed with caution—to await further
legislation, litigation, and debate. The respondents warn there has been insufficient democratic
discourse before deciding an issue so basic as the definition of marriage. In its ruling on the cases
now before this Court, the majority opinion for the Court of Appeals made a cogent argument that
it would be appropriate for the respondents’ States to await further public discussion and political
measures before licensing same-sex marriages. See DeBoer, 772 F.3d, at 409.
***
The dynamic of our constitutional system is that individuals need not await legislative action
before asserting a fundamental right. The Nation’s courts are open to injured individuals who
come to them to vindicate their own direct, personal stake in our basic charter. An individual can
invoke a right to constitutional protection when he or she is harmed, even if the broader public
disagrees and even if the legislature refuses to act. The idea of the Constitution “was to withdraw
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certain subjects from the vicissitudes of political controversy, to place them beyond the reach of
majorities and officials and to establish them as legal principles to be applied by the courts.” West
Virginia Bd. of Ed. v. Barnette, 319 U.S. 624, 638, 63 S.Ct. 1178, 87 L.Ed. 1628 (1943). This is
why “fundamental rights may not be submitted to a vote; they depend on the outcome of no
elections.” Ibid. It is of no moment whether advocates of same-sex marriage now enjoy or lack
momentum in the democratic process. The issue before the Court here is the legal question
whether the Constitution protects the right of same-sex couples to marry.
***
A ruling against same-sex couples would have the same effect—and, like Bowers, would be
unjustified under the Fourteenth Amendment. The petitioners’ stories make clear the urgency of
the issue they present to the Court. James Obergefell now asks whether Ohio can erase his
marriage to John Arthur for all time. April DeBoer and Jayne Rowse now ask whether Michigan
may continue to deny them the certainty and stability all mothers desire to protect their children,
and for them and their children the childhood years will pass all too soon. Ijpe DeKoe and
Thomas Kostura now ask whether Tennessee can deny to one who has served this Nation the
basic dignity of recognizing his New York marriage. Properly presented with the petitioners’
cases, the Court has a duty to address these claims and answer these questions.
Indeed, faced with a disagreement among the Courts of Appeals—a disagreement that caused
impermissible geographic variation in the meaning of federal law—the Court granted review to
determine whether same-sex couples may exercise the right to marry. Were the Court to uphold
the challenged laws as constitutional, it would teach the Nation that these laws are in accord with
our society’s most basic compact. Were the Court to stay its hand to allow slower, case-by-case
determination of the required availability of specific public benefits to same-sex couples, it still
would deny gays and lesbians many rights and responsibilities intertwined with marriage. The
respondents also argue allowing same-sex couples to wed will harm marriage as an institution by
leading to fewer opposite-sex marriages. This may occur, the respondents contend, because
licensing same-sex marriage severs the connection between natural procreation and marriage.
That argument, however, rests on a counterintuitive view of opposite-sex couple’s decision
making processes regarding marriage and parenthood. Decisions about whether to marry and
raise children are based on many personal, romantic, and practical considerations; and it is
unrealistic to conclude that an opposite-sex couple would choose not to marry simply because
same-sex couples may do so. See Kitchen v. Herbert, 755 F.3d 1193, 1223 (C.A.10 2014) (“[I]t is
wholly illogical to believe that state recognition of the love and commitment between same-sex
couples will alter the most intimate and personal decisions of opposite-sex couples”). The
respondents have not shown a foundation for the conclusion that allowing same-sex marriage will
cause the harmful outcomes they describe. Indeed, with respect to this asserted basis for
excluding same-sex couples from the right to marry, it is appropriate to observe these cases
involve only the rights of two consenting adults whose marriages would pose no risk of harm to
themselves or third parties.
Finally, it must be emphasized that religions, and those who adhere to religious doctrines, may
continue to advocate with utmost, sincere conviction that, by divine precepts, same-sex marriage
should not be condoned. The First Amendment ensures that religious organizations and persons
are given proper protection as they seek to teach the principles that are so fulfilling and so central
to their lives and faiths, and to their own deep aspirations to continue the family structure they
have long revered. The same is true of those who oppose same-sex marriage for other reasons. In
turn, those who believe allowing same-sex marriage is proper or indeed essential, whether as a
matter of religious conviction or secular belief, may engage those who disagree with their view in
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an open and searching debate. The Constitution, however, does not permit the State to bar samesex couples from marriage on the same terms as accorded to couples of the opposite sex.
V
These cases also present the question whether the Constitution requires States to recognize
same-sex marriages validly performed out of State. As made clear by the case of Obergefell and
Arthur, and by that of DeKoe and Kostura, the recognition bans inflict substantial and continuing
harm on same-sex couples.
Being married in one State but having that valid marriage denied in another is one of “the
most perplexing and distressing complication[s]” in the law of domestic relations. Williams v.
North Carolina, 317 U.S. 287, 299, 63 S.Ct. 207, 87 L.Ed. 279 (1942) (internal quotation marks
omitted). Leaving the current state of affairs in place would maintain and promote instability and
uncertainty. For some couples, even an ordinary drive into a neighboring State to visit family or
friends risks causing severe hardship in the event of a spouse’s hospitalization while across state
lines. In light of the fact that many States already allow same-sex marriage—and hundreds of
thousands of these marriages already have occurred—the disruption caused by the recognition
bans is significant and ever-growing.
As counsel for the respondents acknowledged at argument, if States are required by the
Constitution to issue marriage licenses to same-sex couples, the justifications for refusing to
recognize those marriages performed elsewhere are undermined. See Tr. of Oral Arg. on
Question 2, p. 44. The Court, in this decision, holds same-sex couples may exercise the
fundamental right to marry in all States. It follows that the Court also must hold—and it now
does hold—that there is no lawful basis for a State to refuse to recognize a lawful same-sex
marriage performed in another State on the ground of its same-sex character.
***
No union is more profound than marriage, for it embodies the highest ideals of love, fidelity,
devotion, sacrifice, and family. In forming a marital union, two people become something greater
than once they were. As some of the petitioners in these cases demonstrate, marriage embodies a
love that may endure even past death. It would misunderstand these men and women to say they
disrespect the idea of marriage. Their plea is that they do respect it, respect it so deeply that they
seek to find its fulfillment for themselves. Their hope is not to be condemned to live in loneliness,
excluded from one of civilization’s oldest institutions. They ask for equal dignity in the eyes of
the law. The Constitution grants them that right.
The judgment of the Court of Appeals for the Sixth Circuit is reversed.
It is so ordered.
CHIEF JUSTICE ROBERTS filed a dissenting opinion, in which JUSTICES SCALIA and THOMAS,
joined.
JUSTICE SCALIA filed a dissenting opinion, in which JUSTICE THOMAS joined and JUSTICE
THOMAS filed a dissenting opinion in which JUSTICE SCALIA joined.
JUSTICE ALITO filed a dissenting opinion in which justices SCALIA and THOMAS joined.
[Footnotes were deleted.]
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Notes, Comments & Questions
1. In the foregoing opinion, the Court observes, “Loving did not ask about a ‘right to interracial
marriage’; Turner did not ask about a ‘right of inmates to marry’; and Zablocki did not ask about a
‘right of fathers with unpaid child support duties to marry.’ Rather, each case inquired about the
right to marry in its comprehensive sense, asking if there was a sufficient justification for
excluding the relevant class from the right.”
What is the significance of this observation?
2. In Obergefell, the court determined that the right to marry is a fundamental right. What is the
court’s rationale for this determination?
3. What level of scrutiny does the court apply in Obergefell?
4. As noted by the Court in Obergefell, “. . . in 2003, the Court overruled Bowers, holding that
laws making same-sex intimacy a crime ‘demea[n] the lives of homosexual persons.’ Lawrence v.
Texas, 539 U.S. 558, 575, 123 S.Ct. 2472, 156 L.Ed.2d 508.”
Explain how a criminal case provided the underpinning rationale for Obergefell. Look to the
Obergefell opinion for the Court’s perspective on this question.
5. South Texas College of Law – Houston, was an inherent part of the Lawrence v. Texas case,
in that Mitchell Katine who represented Mr. Lawrence as local counsel is a summa cum laude
graduate of South Texas College of Law. The behind the scenes aspects of this case are
fascinating and if you are ever provided with the opportunity to hear Mr. Katine speak, it is an
opportunity that should not be missed.
6. The case of Hollingsworth v. Perry, 135 S.Ct 1521 (2013), addressed the standing of a
California group to challenge a California Supreme Court decision setting aside Proposition 8.
Prop 8 created a narrow exception to same-sex couples guaranteed rights in that it denied those
couples the right to have a marriage recognized by the state of California. The case ultimately
was before the United States Supreme Court and the Court determined that in order to have
standing one must have suffered a concrete and particularized injury. Because there was no
injury, even though there was a keen interest by the opponents in the issue, such was not enough
to provided standing to challenge the lower court’s opinion. The United States Supreme Court
determined that since the Petitioners lacked standing, the Court did not have the authority to
decide the case.
7. Take the time to quickly review the recent Texas Supreme Court opinion in Pidgeon v.
Turner, No. 15-0688, 2017 WL 2829350 (Tex. June 30, 2017). Do you think that Hollingsworth
will factor into any federal court review that might possibly occur in the future?
8. The case of United States v. Windsor, 133 S.Ct. 2675 (2013) is oft mentioned in the foregoing
Obergefell opinion. Nonetheless, a reading of the actual opinion is recommended even though it
is not included in the text. The Windsor case established that because Section 3 of DOMA
excluded a same-sex partner from the definition of spouse, that DOMA Section 3 was
unconstitutional. The Court in Windsor noted that “DOMA writes inequality into the entire
United States Code. . . . Among the over 1,000 statutes and numerous federal regulations that
DOMA controls are laws pertaining to Social Security, housing, taxes, criminal sanctions,
copyright, and veterans’ benefits.”
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What are some of the statutes and regulations which fell because of the Court’s holding in
Windsor? Look to the case to Windsor to answer this. Can you think of others?
9. Do you think Windsor should figure into an ultimate opinion that might be issued in Pidgeon
v. Turner?
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